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FOREWORD 


The outstanding develoimient in the law in the present 
century has, beyond any doubt, been the growth of in- 
numerable administrative agencies. They have flourished 
in both the national government and in the states in 
peace and time of war alike. The volume of subordinate 
legislation promulgated by them exceeds by many times 
the corresponding additions to the statute books and the 
number of their decisions is so vast as to dwarf, in com- 
parison, the output of the traditional courts. Exact com- 
parisons are impossible, for much of the legislative and 
judicial output of these administrative bodies, particularly 
in the states, is not officially imblished. 

The fact that it is not only difficult but actually imiDOSsible 
in many instances to determine what is the existing law of 
the administrative agencies, or even what the internal or- 
ganization of particular agencies is, would constitute grave 
defects in any system of law. These defects, if not popu- 
larly inveighed against as much as certain other character- 
istics of the administrative agencies such as the combina- 
tion of the prosecuting, legislative and judicial functions, 
the lack of independence of the initial trier of the facts, 
and the limitations on judicial review, are, nevertheless, 
fundamental shortcomings. A system of law that is not 
only unknown but to a considerable degree unknowable 
can scarcely be called civilized; it is, in truth, unworthy 
of an ingenious people. 

Due in considerable part to two world wars, the field of 
administrative regulation has broadened enormously and 
the number of administrative agencies in state and nation 
has grown apace, so much so that few lav'^mrs can even 
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enumerate them. Indeed, one federal agency which annnally 
dishnrsed billions of dollars, the Office of Dependency 
Benefits, altliongh created in 1942 by an act of Congress, 
failed for several years to find its way into either the 
United States Government Manual or the Congressional 
Directory. 

To fnlfill their varied functions, the administrative 
agencies have been endowed with a wide variety of pro- 
cedures and sanctions by legislative enactinents. In the 
exercise of these functions one of the marked tendencies 
in certain agencies has been to ignore the fundamental 
procedural safeguards that are essential to the preserva- 
tion of private rights. This has been particularly true 
where judicial review^ has been curtailed by legislative 
enactment or by judicial deference to the administrative 
bodies- In their zeal to enforce the statutes, there has 
been a tendency all too often to overlook the wisdom em- 
bodied in Mr. Justice Brandeis’ observation that “In the 
development of our liberty insistence on procedural regu- 
larity lias been a large factor. ’ ’ 

The long battle for the achievement of procedural 
regularity in the Federal administrative field culminated 
in the enactment, without dissenting voice in the Congress, 
of the MeCarran-Sumners Bill, which was signed by the 
Fresident on June 11, 1946. The Act, while relatively 
«jhort, is a closely integrated piece of legislation. It is 
<[uite impossible to understand it section by section or 
sentence by sentence; it may be comprehended only in its 
entirety, and must be interpreted in the light of its legis- 
lative history with due regard to antecedent statutes, deci- 
sions, and practice. 

The Federal Administrative Procedure Act marks the 
beginning of a new era in administrative law. The Act 
has been aptly described as the most important statute 
affecting the administration of justice in the federal field 
since the passage of the Judiciary Act of 1789. The impact 
of the new law has been felt by the federal administrative 



.‘igeiicies and tlie attorneys wlio xjraetiee before tlieiii. Since 
iho i.iessago of the Act the various boards, departments, 
;i!irl -s-ivmiissifnis affected by the Act have been at work 
reYjsiii,£>- til oil' pi'ocedures and jiromulgati ng new rules and 
regnl at if -ns in accordance with its provisions. 

The Institute, tlie proceedings of which are reported 
herein, was xilanned for the jiurpose of informing the bar 
of the profound changes that have been made and are being 
made in the administrative process of the Federal Gov- 
ernment. The Institute wms designed to give an opportunity 
to government personnel, attorneys at law, and the facnl- 
ties of law schools to hear outstanding experts discuss the 
Act and describe its application to the more important 
federal administrative agencies. In the initial stages of the 
oxierations under the Act, it is of siiecial importance that 
tlie widest j^ossible publicity be given to the steps now- 
being taken to bring uniformity and order out of the chaos 
which was formerly administrative law-. 

This volume is now offered to the public with the hope 
that it will be of genuine service in explaining an act 
which other-wise might be misunderstood, particularly in 
its applic.ation to specific agencies. We should be ungrate- 
ful if we did not again express our appreciation to the dis- 
tinguished participants in. the Institute, both lecturers and 
.‘uidience, who, together, made possible this hook. 

Arthur T. Vanderbilt, 

Dean, New York University School of Law 


April 7, 1947 
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LEGISLATIVE BACKGKOUND 
OF THE 

FEDERAL ADMINISTRATIVE PROCEDURE ACT 
Arthur T. Vanderbilt 

I 

THE year 1946 was marked by the passage of three very 
important pieces of legislation in the field of administrative 
law — the Legislative Reorganization Act/ the Federal Tort 
Claims Act/ and the Federal Administrative Procedure 
Act.® The last mentioned of these Acts has been aptly 
described as the most significant and far-reaching legislation 
in the reahn of federal judicial administration since the 
Judiciary Act of 1789.^ It is the imrpose of these remarks 
to place the new Act in its proper historical setting, leaving 
to succeeding si3eakers the analysis of the Act, a critique 
of it and the study of its impact on the more important fed- 
eral administrative agencies. 

First of all, in seeking to orient the Act in the field of 
administrative law, it is worth while to observe what, in 
concentrating our attention on the federal administrative 
agencies and the modern view of administrative law, we are 
otherwise all too likely to forget : administrative law in the 
original and proper sense of the term as defined by Good- 
now, the pioneer American scholar in the field, is “that 
jjart of the law which fixes the organization and determines 
the competence of the authorities which execute the law, and 
indicates to the individual remedies for the violation of his 
rights.”® In that sense administrative law not only dates 

Abthuk T. VjVNDEHBilt i.s Dean of New York University School of Law 
and was a member of the Attorney General’s Committee on Administrative 
Procedure, 1939-41. 

1 Pub. L. No. 610, 79th Cong., 2d Sess. (1946) approved Aug. 2, 1946. 

^ Ibid. Title lY. 

" Pub. Ij. No. 404, 79th Cong., 2d Sess. (1946) approved June 11, 1946, 

■^1946) 32 A. B. A. J. 377. 

° The Principles of the Administrative Law of the United States (1905) 
at 17. 
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back to tlie Tear Books but it is still an integral and sub- 
stantial part of the eoinnion law. By means of the extraor- 
dinary legal remedies— habeas corpus, quo v/arranto, cer- 
tiorari. mandamus, prohibition— and the equitable injunc- 
tion, not to mention suits for damages, every subordinate 
official was held to his appropriate sphere in the body politic 
as well as to the proper exercise of his power within that 
sphere to the end that there may be what the English have 
called the Buie of Law and what w^e have customarily 
referred to as “a government of laws and not of men.” 
These writs or their modern statutory substitutes, to which 
must now be added the recent remedy of the declaratory 
judgment, still serve their ancient purposes and to an 
extent undreamed of by most law students, whose only law 
happens, unfortunately for them, to be law school law. As 
Maitland said, speaking in lectures on Constitutional His- 
tory of England delivered in 1888 : 

If you take up a modern volume of the reports of the Queen ’s 
Bench division, you will find that about half the cases reported 
have to do vdth rules of administrative law; I mean with such 
matters as local rating, the powers of local boards, the granting 
of licenses for various trades and professions, the Public Health 
Acts, the Education Acts, and so forth. Now these matters you 
cannot study here; they are not elementary, they are regulated by 
volumes of statutes. Only do not neglect their existence in your 
general conception of what English law is. If you do, you will 
frame a false and antiquated notion of our constitution. That 
constitution does not now-a-days consist merely of king and parlia- 
ment, privy couneiJ, courts of law and some purely executive 
officers, such as sheriffs, obeying their commands. We have changed 
all that since the first Eeform Act. The governmental powers, the 
subordinate legislative powers of the great officers, the Secretaries 
of State, the Treasury, the Board of Trade, the Local Government 
Board, and again of the Justices in Quarter Sessions, the Municipal 
Corporations, the Guardians of the Poor, School Boards, Boards 
of Health and so forth; these have become of the greatest impor- 
tance, and to leave them out of the picture is to make the picture 
a partial one-sided obsolete sketch.® 

® Maitlajid, Constitutional History of England (1908) at 505-506. 
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Tlie practical importance, even today, of adininistrative law 
in tlie traditional sense is jnst as important as it was when 
Maitland spoke and it cannot be ignored in any realistic 
study of government. Exami)les of administrative law in 
this original sense still abound in the federal reports, though 
they are naturally much more frequent in the states. Even 
suits for damages against |)nblie officials persist : only last 
year the United States Supreme Court held that the federal 
courts had jurisdiction over a suit for damages against 
agents of the Federal Bureau of Investigation resulting 
from alleged unlawful searches and seizures in violation of 
the Fourth Amendment and from alleged false imprison- 
ment ill violation of the Fifth Amendment.’’ 

Currently, however, particularly in the federal field, a 
different and narrower definition of administrative law is 
in wide use. Administrative law, according to the Attorney 
Gfeneral’s Conmiittee on Administrative Procedure, is the 
law applicable to agencies which have “the poiver to deter- 
mine, either by rule or by decision, private rights and obli- 
gations. ” ® It contemplates agencies exercising not only 
executive powers hut subordinate legislative or judicial 
powers or both. It is to such agencies with broad com- 
mingled powers rather than executive agencies pure and 
simple that the new Federal Administrative Procedure Act 
is primarily addressed. 

The term “administrative law” is also used loosely to 
refer to all of the law made by administrative agencies and 
officials by rule or regulation as well as by decision or 
announcement of policy, but this use of the term is popular 
rather than legal. In its essence administrative law, either 
in its traditional common-law sense or its more recent 
meaning as relating to agencies exercising commingled 
pov/ers of investigation, prosecution, rule-making and 
adjudication, relates to procedure and remedies rather than 

‘ Bell V. Hood, 327 U.S. 678, 66 SuiJ. Gt. 773, 90 L. ed. 758 (1946) . 

® Final Eeport of the Attorney General’s Committee on Administrative Pro- 
cedure (Sen. Doe, No. 8, 77th Cong., 1st Sess. 1941 at 7. 
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to substance. It would he humanly impossible for anyone 
to know the federal administrative law in the popular sense; 
it is decidedly possible since the passage of the Federal 
Administrative Procedure Act for any competent lawyer 
to comprehend federal administrative law in its technical, 
legal sense. 


n 

The Federal Administrative Procedure Act owes its 
existence to the phenomenal growth of the administrative 
agencies. The Pinal Eeport of the Attorney General’s Com- 
mittee on Administrative Procedure ® traces the origin of 
three agencies to the First Congress, finds eight more com- 
ing into existence before the Civil War, six others, including 
the Interstate Commerce Commission, in the ensuing period 
to the end of the century, nine more from 1900 to the end of 
World War I, and a like number from 1918 to the beginning 
of the Great Depression, and 17 more from 1930 to 1940— 
51 agencies in all, of which 22 are outside the regular execu- 
tive department and 29 within.^*’ World War 11 utilized or 
evoked a host of agencies, many of which came within the 
meaning of an administrative agency as defined by the At- 
torney General’s Committee.^^ Of these agencies 9 antedated 
1940,^^ 15 were created in 1940,^® 44 in 1941,^^ 48 in 1942,^° 
28 in 1943, 19 in 1944,^^ 19 in 1945,^® and 20 even in 1946 
— ^in all 202 emergency agencies in addition to the 51 peace- 
time tribunals. 


IMd. at 7-11. 

p. 8. 

See note 8 supra. 

1942 Annual Surv. Am. Lf. pp. 211-212. 

Ibid. pp. 212-214. 

Ibid. pp. 214-221. 

^ ■''' Ibid. pp. 221-228. 

1943 Annual Surv. Am. L. pp. 172-175, 

1944 Annual Surv. Am. L. pp. 281-284. 

1945 Annual Surv. Am. L. pp. 340-341. 

1946 Annual Surv. Am. L., article on *‘War Powers and Their Administra- 
tion.” 
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Nor does the number of administrative agencies tell the 
whole story. The vast increase in civilian employees from 
1,703,099 in Januaiy, 1942, to 3,649,769 in November, 1945,®° 
reflects the vast increase in jurisdiction and functions of the 
administrative agencies. Each successive administrative 
agency, moreover, under the grant of rule-making power in 
its enabling act, developed its own peculiar procedure, most 
of which, to be sure, followed in the main accepted patterns 
with minor but, to the practitioner, troublesome variations. 

It may be helpful to trace the movement for adminis- 
trative reform in England. There, as in the United States, 
the growth of the new administrative order has been the sub- 
ject of sharp attack. There the leadership in the conflict was 
taken, not by, as in this country, the organized bar, but by 
the Lord Chief Justice and some of the members of the 
teaching profession.®^ In 1929 Lord Chief Justice Hewart 
of Bury published The New Despotism,®® a slashing attack 
on the bureaucrats, whose creed he forcefully stated for 
them: 

1. The business of the Executive is to govern. 

2. The only persons fit to govern are experts. 

3. The experts in the art of government are the permanent 
officials, who, exhibiting an ancient and too much neglected virtue, 
“think, themselves worthy of great things, being worthy.” 

4. But the expert must deal with things as they are. The “four- 
square man” makes the best of the circumstances in which he 
finds himself. 

5. Two main obstacles hamper the beneficent work of the expert. 
One is the sovereignty of Parliament, and the other is the rule 
of law. 

6. A kind of fetish-worship, prevalent among an ignorant public, 
prevents the destruction of these obstacles. The expert, therefore, 
must make use of the first in order to frustrate the second. 

7. To this end let him, under Parliamentary forms, clothe himself 

1944 Aninial Surv. Am. L. p, 265; 1945 Annual Surv. Am. L. p. 323. 

Robson, Justice and Administrative Law (1928) ; Port, Administrative 
Law (1929); Allen, Bureaucracy Triumphant (1931). 

Lord Hewart of Bury, The New Despotism (1929). 
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with despotic power, and then, because the forms are Parliamentary, 
defy the Law Courts. 

8. This coui'se will prove tolerably simple if he can (a) get 
legislation passed in skeleton form, (b) fill up the gaps with his 
own rules, orders and regulations, (c) make it difficult or impos- 
sible for Parliament to check the said rules, orders and regulations, 
(d) secure for them the force of statute, (e) make his own decision 
final, (f) arrange that the fact of his decision shall be conclusive 
proof of its legality, (g) take power to modify the provisions of 
statutes, and (h) prevent and avoid any sort of appeal to a Court 
of Law. 

9. If the expert can get rid of the Lord Chancellor, reduce the 
Judges to a branch of the Civil Service, compel them to give 
opinions beforehand on hypothetical eases, and appoint them him- 
self through a business man to be called Minister of Justice,” 
the coping-stone will be laid and the music will be the fuller.^® 

Nor was he alone in his views. In Bureaucracy Trium- 
phant^^ Professor C. K. Allen of Oxford, reviewing this 
work and Dr. P. J. Port’s xidministrative Law,^° sustains 
the Lord Chief Justice’s philippic, in essence, by concluding : 

We remain unconvinced, then, of the necessity for specialist 
tribunals and a specialist administrative law. Unless we are pre- 
pared to admit that the whole constitutional centre of gravity 
has moved from the legislature to the executive; unless we are 
willing to be governed not by ourselves through our representatives 
but by officials who are responsible to no electorate; unless, in 
short, we are disposed to revise the whole theory and practice of 
the constitution which has so long been our boast; unless we are 
prepared to go thus far, then what is most urgently needed, and 
what is in no sense beyond practical possibility, is to make admin- 
istrative powers as responsible de jure as it is efficient de facto. 
And this we believe will be done only by means of a wholesome 
body of administrative law developed in harmony wuth the tra- 
ditional principles of the general legal system.®® 

It has been the fashion in certain circles in this coiintrv^ 
to belittle the Lord Chief Justice’s broadside, but it is inter- 

Ibid, at 13. 

Allen, Bureaucracy Triianphant (1931). 

A® Port, Administrative Law (1929). 

Soo note 24 SHpra, at p. 105. 
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estiiig to note that the rumors of the publication of his book 
led Lord Chancellor Sankey to appoint an able committee 
with Lord Donoiighmore as chairman to investigate the 
legislative and judicial powers of ministers and to report on 
safeguards “to secure the constitutional principles of the 
Sovereignty of Parliament and the Eule of Law.” The 
Eeport of the Committee on Ministers’ Powers, published 
in 1932,^^ lists fifteen important recommendations for 
changes under delegated legislation and eleven more under 
judicial or quasi-judicial powers.”® After quoting at length 
from the Lord Chief Justice’s work, the Eeport concludes: 

Our Eeport draws attention to certain parts of that machinery 
which are capable of improvement, and certain aspects of its work- 
ing where specific safeguards are needed. At the same time we 
say delil3erately that there is no ground for public fear, if the right 
precautions are taken. None the less the public should be grateful 
for outspoken criticism, even if exaggerated and we think that the 
critics whose warnings — and it may be attacks — ^led up to our 
investigations performed a useful service.^® 

It is significant to note, however, that Sir Cecil T. Carr, 
writing his Concerning English Administrative Law®^ in 
1941, states that the recommendations of the Committee 
have received scant attention and is able to record only four 
slight changes looking toward compliance with them.®® The 
direct effect of the Eeport of the Committee on Ministers’ 
Powers has been negligible. If its conclusions are sound — 
and they never have been questioned — ^there must have been 
much more than smoke to justify the Lord Chief Justice’s 
attack. In “Law and Orders, ” published in 1945, Professor 
C. K. Allen has returned to the attack in a scathing indict- 
ment of the British bureaucracy in wartime, a book which 
American lawyers, interested in liberty, would do well to 
read. 

Eeport of tlie Committee on Ministers' Powers, Omd. 1060 (1932). 

2S pp_ g4..70; 

pp. 115-llS. 

at 7 (italics ours). 

Carr, Concerning English Administrative Law (1941). 

iwd. pp. 29, 55, 174-175. 
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Quite different lias been the course of events in this 
country. Here the law schools, by and large, have neglected 
administrative law despite the pioneer work of Goodnow at 
Columbia, Freund at Chicago, Frankfurter at Harvard and 
Dickinson at Pennsylvania.^® As late as 1934 only forty of 
the eighty law schools belonging to the Association of Amer- 
ican Law Schools gave any course in the subject, and most 
of these courses were elective or postgraduate, interesting a 
select, but numerically negligible, group of students.®^ De- 
spite the agitation of the American Bar Association and the 
press for administrative reform, by 1938 only 52 out of 82 
taught the subject.®® Law teachers, like lawyers generally, 
cannot easily give up their age-old intellectual habit of seek- 
ing all wisdom in the volumes of decisions reported in the 
English language, of provincial inditference toward the way 
other nations have solved similar problems, of a peculiar 
sort of unspoken contempt for legislation as a type of 
inferior law until such time as it shall have been construed 
by the courts, and of reluctance to apply the disciplines nf 
economics and sociology to legal problems. 

The credit for the reform of administrative procedure, 
as well as for saving the nation from the recall of judges, 
the recall of judicial decisions, and thirty years later from 
the court-packing plan, and for bringing about the exercise 
of the rule-making power in the federal courts in both civil 
and criminal cases, must be given to the practicing lawyers 
of the country working through the American Bar Associa- 
tion. A special connnittee on administrative law was ap- 
pointed in 1933. Its annual reports have been veritable 

Goodnow, Comparative Administrative Law (1893), Polities and Adminis- 
tration (1900), Principles of the Administrative Law of the United States 
(1905), Selected Cases on Government and Administration (1906), Selected 
Cases on the Law of OfScei’s (1906) ; Preund, Cases on Administrative Law 
(1911, 2d ed. 1928), Standards of American Legislation (1917), Admin- 
istrative Powers Over Persons and Property (1928), Legislative Regulation 
(1932) ; Frankfurter and Davison, Cases and Other Material on Administrative 
Law (1932, 2d ed. 1935). 

■'■‘“One Hundred Tears of Administrative Law”; Law: A Century of 
Progress, 1835-1935 (1937) p. 122. 

(1938) S Am. L. School Rev. 1036-1037. 


Aethur T. Vanderbilt 


9 


mines of information in a field where, until the Attorney 
General’s Committee made its report, information was hy 
no means easy to obtain.^® In its successive studies the 
committee has also advocated various methods of solving 
the problems of administrative law. 

As the work of the special committee progressed, other 
agencies lent a hand. In 1937 the President’s Committee on 
Administrative Management recommended the complete 
separation of investigative-prosecuting functions and per- 
sonnel from adjudicating functions and personnel.'” In 1938 
and 1939 the committee on administrative agencies and tri- 
bunals of the Section of Judicial Administration of the 
American Bar Association made its reports dealing particu- 
larly with state administrative law and submitted a model 
bill in that field.®® The final report of the Attorney G enerai ’s 
Committee on Administrative Procedure appeared in 1941 
and submitted two bills, one by the majority, the other by 
the minority.®® The legislative bill of the minority which 
was approved by the American Bar Association has fur- 
nished the substance of the new Federal Administrative 
Procedure Act. The National Conference of Commissioners 
on Uniform State Laws worked from 1940 to 1946 on a 
model state administrative procedure act which has been 
finally apiiroved by the Commissioners but not yet pub- 
lished.'^® There have been several state reports, notably the 
Jacobs-Vogel report in New Jersey in 1941,'^^ the Benjamin 
Report in New York in 1942,^® and the Report of the Judicial 
Council of California on Administrative Agencies Survey 

Final Report of the Attorney General’s Committee on Administrative 
Procedure (Sen. Doe. No. 8, 77th Cong., 1st Sess. 1941) pp. 25-33. 

Report on Administrative Management in the Executive Branch of the 
Government (1937). 

2«(1938) 63 A. B. A. Rep. 623-656; (1939) 64 A. B. A. Rep. 407-442. 

See note 36 supra, pp. 191, 217. 

National Conference of Commissioners on Unifonn State Laws Handbook 
for 1943, p. 226 et seq. contains a draft as revised to September, 1943. The 
1943 draft has been again revised but the final revision is not available in 
I)rinted form. 

Study of State Administrative Agencies in New Jersey (1941) , 

Report on Administrative Adjudication in the State of New York (1942). 
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in 1944.‘‘" All of tliis has been grist for the federal legis- 
lative mill. 

Ill 

The first federal proposal for general administrative pro- 
cedural reform seems to have been the Norris bill in 1929 
for a separate administrative court.-' A proposal for an 
administrative court of appeal was also made by Dr. Port in 
England the same year.’*^ In 1936 the Logan bilD® proj)osed 
tlie establishment of a Federal Administrative Court, liav- 
iiig both trial and appellate divisions. Sessions of the trial 
division were to he held anywhere in the United States. The 
appellate division was to review all issues both of fact and 
of laAv and was to be permitted to take additional testimony. 
Its decision was to be final, subject to review by the Supreme 
Court by writ of certiorari. The Logan bill was drafted 
along the lines of the earlier recommendations of the special 
committee on administrative law of the American Bar Asso- 
ciation. In 1936 the special committee approved in principle 
the establishment of a Federal Administrative Court but 
withheld approval of any pending bill. In 1937, however, the 
special committee abandoned its advocacy of the adminis- 
trative court and since that date has concentrated on the 
improvement of administrative procedure. Senator Logan 
and Representative Celler introduced hills providing for the 
adminislrative court in 1938. Hearings were held on the 
Senate version of the bill, but no action was taken. 

The first of the so-called administrative law bills was 
S. 915, introduced in the first session of the Seventy-sixth 
Congress in 1939 by Senator Logan. Representative Celler 
introduced an identical bill in the House. This Logan-Celler 
bill represented the first introdnetion in Congress of the 
American Bar Association legislative proposals on this sub- 

‘“Teiilli Biennial Report to the Governor and Legislature of Calif ornia 
(1944). 

S. oIjI, 70th Cong,, 2d Sess. (1929). 

Port, Administrative Law (1929) p. 358. 

■''> S. 3787, 74th Cong., 2d Sess. (1936,). 
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ject, tlie bill having been formally approved by the Associa- 
tion in January, 1939. S. 915 was reported by the Senate 
Committee on the Judiciary, with amendments, on May 17, 
1939. It was passed b^- the Senate on July 1, 1939, but was 
restored to the calendar by adoption of a motion to recon- 
sider. Congressman Walter at that time introduced H. E. 
6324, which was practically identical with the Senate bill as 
amended and passed. 

Meantime the Attorney G-eneral’s Committee on Admin- 
istrative Procedure had been appointed in February, 1939. 
It requested the committees of the Congress to defer action 
on any of the administrative law bills until after the com- 
pletion of the Committee ’s work. H. E. 6324, which came to 
be known as the Walter-Logan bill, was reported to the 
House, with slight amendments, on July 13, 1939. It was 
passed by the House on April 21, 1940, and sent to the 
Senate. Eeported to the Senate on May 9, 1940, it passed, 
with amendments, on November 26, 1940. The Senate ver- 
sion was agreed to by the House on December 2, 1940. This 
bill was vetoed by the President on December 17, 1940, the 
veto message stating that it was deemed advisable to await 
the report of the Attorney General’s Committee, at that 
time engaged in its study of the administrative agencies. 
The President’s veto was sustained by the House. 

Both the majority and the minority of the Attorney 
General’s Committee had set forth model bills, and bills 
patterned after these models were introduced into Congress 
in 1941. The Senate Judiciary Conmiittee held extensive 
hearings on three bills but suspended consideration in 
that summer in view of the imminence of war and the then 
declared national emergency. 

In 1944 interest in the administrative processes was 
revived, particularly in view of the actions of some of the 
wartime agencies, and the bill approved by the American 
Bar Association was introduced as S. 2030 and H. E. 5081. 
No action was taken on these bills but a revised and sim- 


S. 674, S. 675, S, 918, 77tli Gong., 1st Sess. (1941). 
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plified bill, S. 7 and H. E. 1203, the McCarran-Siimners MU, 
was iiitrocinced in 1945. This hill received much attention. 
First, the Connnittees on the Judiciary of the Seriate and 
the House requested the administrative agencies to submit 
their views on the bill in writing. Then in May the Senate 
Committee published the bill as introduced and a tentatively 
revised bill in parallel columns. Next the adminis- 
trative agencies and aU other interested persons were 
invited to comment on the revised text. Then these com- 
ments were analyzed by the Committee’s staff and a second 
pamphlet was issued in June, 1945, setting forth in parallel 
columns: (1) the text of the bill as introduced, (2) the text 
of the tentatively revised bill previously published, (3) a 
general explanation of provisions with references to the 
report of the Attorney General’s Coimnittee on xidminis- 
trative Procedure and other authorities, and (4) a summary 
of views and suggestions received. The Attorney General 
designated representatives of his Department to obtain and 
to correlate the views of the administrative agencies and to 
discuss the matter with other interested persons. There- 
after a bill was drafted. The Attorney General submitted 
a favorable report on the bill. Most significant are the 
committee reports and the Congressional debates on the 
bill as it passed the Senate on March 12, 1946, and the 
House on May 24, 1946, without opposition in either house. 
President Truman signed the bill on June 11, 1946. 

The painstaking work of the Committees on the Judiciary 
of each house, as incorporated in their reports, and the 
cooperation of the Attorney General did much to account f or 
the unanimity of legislative opinion on what had for years 
been a controversial issue, but there can be no doubt that the 
desire of the members of Congress to pass the bill on the 
subject, even though it might fall short of the perfect statute 
that individual members of Congress might desire, was an 
important factor in eliminating any possible opposition. In 
the debates in each House it was made amply clear that if 
the new Act should in anywise fail to protect individual 
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rights, Congress was prepared to return again to the con- 
sideration of the problems of administrative procediire. 

IV 

Nor did the Act satisfy everyone outside of the Congress. 
There are many who favor a complete separation of the 
investigating, prosecuting, and rule-making functions from 
adjudication, such as has long existed in the instance of the 
Bureau of Internal Revenue and the Tax Court, The minor- 
ity of the Attorney General’s Committee took the position 
that : 

in cases involving factual issues between the investigating or 
prosecuting agents of the Government and private parties, the 
same agency should not issue complaints, prosecute the proceedings 
thereunder, and adjudicate the eases where there is no opportunity 
for the citizen to have a readjudication by an independent tribunal. 
This is the typical situation where the prosecutor-judge combi- 
nation is criticized. In practice, it takes two forms — either the 
agency initiates proceedings on its own motion, or private parties 
make complaints and the agency then makes those complaints 
its own (as often happens in prosecuting attorneys’ offices). But 
these dift’erences in form are not significant. Here we think com- 
plete separation, with adjudication by wholly independent agencies, 
is normally to be preferred.'‘® 

The President’s Committee on Administrative Manage- 
ment was of the same view : 

Furthermore, the same men are obliged to serve both as prosecutors 
and as judges. This not only undermines judicial fairness; it 
weakens public confidence in that fairness. Commission decisions 
affecting private rights and conduct lie under the suspicion of 
being rationalizations of the preHminary findings which the Com- 
mission, in the role of prosecutor, presented to itself."^® 

The minority of the Attorney General’s Committee con- 
ceded that there were obvious difficulties in the separation of 
functions in areas of administrative law in which the prac- 

* ® See note 8 supra, at 208. 

See note 87 siipra, at 40. 
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tice oi‘ administrative discretion is large, as in passing upon 
licenses or applications for benefits^" It also stated tbat an 
administrative agency may properly adjudicate eases be- 
tween two private parties, rather than between the Govern- 
ment and a party as in the instance of the reparation cases 
of the Interstate Commerce Commissions^ In testifying 
before a subcommittee of the Judiciary Committee of the 
Senate, I added a third exception to the doctrine of complete 
separation of functions ; one of the chief reasons justifying 
the Congress in setting up administrative agencies with com- 
mingled powers is that Congress does not have the detailed 
information in the field it is seeking to regulate to enable it, 
even if it had time at its disposal, to draft the necessary 
regulations. This detailed knowledge can best be accumu- 
lated through one body conducting investigations, prosecut- 
ing complaints, adjudicating cases and making rules. This 
does not, however, justify the commingling powers ad 
mfinihim, hut only for limited periods varying from two to 
three to five years while the Commission was accumulating 
experience for competent rule-making,®^ Subject to these 
exceptions, in the opinion of many, the reasons for complete 
separation of functions are still controlling. The present 
Act represents the best compromise that adherents of this 
school of thought believed themselves able to obtain. 

On the other hand, there have been fears expressed by 
some that a general act governing administrative procedure 
miglit interfere with the flexibility of the administrative 
process or, indeed, to quote the agitated language of some, 
“put it in a strait jacket.” In this connection it may be well 
to recall similar misgivings of a century or more ago when 
courts -were consolidated, law and equity merged and the 
forms of action abolished, hut they jjroved gTouiidless. It 
may be well to remind ourselves that chancery practice has 

See note 8 supra, pjj. 207-208. 

/Sid. p. 20S. 

Hearings Before a Siilieommittee of the Committee on the Judiciary, 
United States Senate, 77th Congress, 1st Sess. (1941) on S. 674, S. 675, S. 918 
pp. 13-14. 
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more tliaii once required revision to save itself and tliat the 
Star Cliamber, thougli it served an extremely useful purpose 
in preserving law and order in a turbulent period — indeed, 
Maitland suggests that it saved the English constitution®^ 
— brought about its own undoing by its excesses. Executive 
justice, we need always to remember, tends to be heady. 
Whichever school of thought one may adhere to, it is con- 
ceded on all sides that the present Act is in line with the 
general tendency, illustrated in the judicial field by the 
Federal Ekiles of Civil Procedure and the Federal Eules of 
Criminal Procedure, to simplify and streamline the rules 
of adjective law. 


Maitlandj 2 Collected Papers (1911) 496, 



ANALYSIS OF THE FEDERAL ADMINISTRATIVE 
PEOCEDUEE ACT 
Gael McF^ieland 


As lawyers, we, of course, ought to be interested in the 
background of important statutes and particularly, since 
it is the subject of the discussion here, of the new Admin- 
istrative Procedure jict. It finds its roots in no one place 
and it was drafted by no one person. Its origins lie in the 
basic conception of law and justice which we have in- 
herited, in which we believe, and by which we live. 

The motive which led to its adoption may surely be 
defined, if that should be necessary for historical purposes. 
The events of the last fifteen years in that connection are 
also significant in demonstrating the need, the determina- 
tion, and the character of what has been done. But our 
purpose at this time is a more inmiediate one. We are 
interested in practical affairs, not only for today but for 
the years immediately to come. 

In the first place, this is not the time to discuss the 
terms of the Act or its detailed application. The lectures 
in this series after today will presumably examine such 
things. For lawyers the time is past for abstract discus- 
sions or general descriptions. The statute was exhaustively 
explained during its progress through the national legis- 
lature. The official documents relating to it have been offi- 
cially compiled and published (see Sen. Doc. No. 248, 79tli 
Cong., 2d Sess., 1946). They may be obtained from the 
Government Printing Office. Excellent and even more de- 
tailed commercial publications are available to everyone. 
The series of articles which began in the American Bar 
Association J ournai more than a year ago traces the imme- 
diate development of the Act, its structure, its intent, and 
the beginnings of its operation. 

CJakl McFarland was Cliaiman of the American Bar Association’s Com- 
mittee on Administrative Law, 1941-1946 and a Member of the Attorney Gen- 
eral’s Coniinitteo on Administrative Procedure. 
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There are, however, some larger aspects which should 
be discussed by the profession and which may be helpful 
ill the opening of this series of lectures. They should be 
brought out before we, as individual lawyers or as a pro- 
fession, become immersed, as ive so often do, in the detail 
of the daily bread-and-butter business of the law. 

It is my purjiose here to discuss three types of things: 
First, those relating to the approach of the lawyer who 
practices, or intends to practice, in the field of federal 
administrative law. Secondly, the basis for the interpre- 
tation and the use of this particular piece of legislation — 
or rather the technique for its use. Third, its structure. 
Fourth, its general significance in the field of American 
justice. 


I 

As to the first of these— the matter of practice — there 
are several indispensable preliminaries. The first is the 
need of the individual lawyer to study. In this field lawyers 
have borrowed the layman’s attitude, that they know all 
about it. They speak in generalities. They know a few 
byways, one way or the other. Not only must the lawyer 
study this subject but his study must be real and intense. 
Of course, some lawyers gain by ear and some lawyers gain 
by eye. Those who gain only by ear may lose out in this 
field. It is not only necessary to read but in so doing to 
use the official literature on the subject. One of the amaz- 
ing things is the almost universal turning to unofficial 
literature on this subject. It is almost regarded as bad 
form to look at an administrative statute if you can turn 
to some secondary source and find out what somebody 
thought the statute said. We read learned books about 
administrative law, many of them written abroad under 
foreign systems. But we seem to have a constitutional 
aversion to reading our own administrative law. 

"^Tiat are the official sources! The official sources of 
administrative law in this country are the statutes of 
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legislatures, the rules, the orders, the procedures, and the 
reports of administrative agencies. To be sure, you cannot 
start with volume I of the ICC re]3orts and read them all. 
But there are some parts that must be read. And, in the 
field of federal legislation, the first thing to read is Senate 
Document 248 of the 79th Congress — a small publication, 
about three-quarters of an inch thick, which contains ail 
the official statements about the statute which is the sub- 
ject of this course of lectures. There is the report of the 
Attorney (xeneral’s Committee on Administrative Proce- 
dure (Sen. Doc. No. 8, 77th Cong., 1st Sess., 1944), now 
out of print.) You have heard Dean Vanderbilt speak of 
the Lord Chancellor’s report, and it is an excellent report. 
In this state, you have the study made by Coiiimissioner 
Benjamin. Then, of course, do not neglect the commercial 
hooks in the form of official material, chiefly loose-leaf, 
which are really the hooks of administrative law in a prac- 
tical sense all over the country. 

Furthermore, it is practically useless to read literature 
on only part of the field because, if you do not understand 
the whole system, what you think you know about one part 
of it v/ill undoubtedly be delusive. That is one of the 
reasons why the official studies, such as the Attorney Gen- 
eral’s Committee Eeport and the Benjamin Eeport, are 
so much preferable to any hook or any article. The peoi)le 
responsible for those productions were under mandate to 
study the whole subject. And no matter how ill-equipped 
they might have been v/hen they began, when they got 
through they began to see its inter-relations and the fact 
that it was a system they were describing. 

After ail, administrative law is not a field of law lilm 
contracts or real property; it is a system of justice. To 
understand administrative law, as every j)ractition.er 
should if he attempts to really work at it, requires the 
application of all of the things that are regarded as basic 
to courses in jurisprudence or in American govermiient, 
been use they all fit in. The very concept of the judicial 
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function, the things that you assume in law school when 
.you study coimnon law subjects, are articulated in the field 
of administrative law. In that field you discuss why it is 
that a judge ivears a robe; why it is that he sits apart 
from the prosecutor. You must understand the “why” of 
many things that are not discussed in the usual legal 
subjects. 

One last word on the question of study. It must pro- 
ceed to the point where a person feels at home, not merely 
at home in the glib sense of knowing some of the words 
but until a y)ei*son feels at home to the extent that he knows 
what tliej^ nieaii and where they do not apply and v/hat the 
exceptions are. The field becomes like grammar — yon 
understand it and you speak it without having to refer to 
the rules. 

Of the several things in the lawyer’s approach, the first 
is study. The second is to be comprehensive about it. If a 
lawyer intends to be a general practitioner in administra- 
tive law, as distinguished from a man who simply knows 
a lot about the recpairements of a given agency and can 
file papers and take what comes, then it is necessary to 
know the nature of administrative operations, their dif- 
ferent classes, and to be able to apply them across the 
board to all kinds of agencies. Some lawyers now begin 
to understand that there is rule making (or legislative 
functions) and that agencies exercise judicial functions 
(which we call adjudication in the field of administrative 
law) , but it is surprising how many who have come to that 
elementary degree of knowledge are unable to distinguish 
what is one and what is another when they find them in 
some agency under different words. And the words are 
never uniform because all of these things have grovm up 
without thought, wdthoiit plan, and without design. 

For example, if yon wure a bright young law student 
walking down the corridor in yonr law school and saw a 
set of books labeled “Treasury Decisions” you would 
probably pass them by if your were looking for Treasury 
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regulations, because the word “decisions’' usually means 
determinations in particular cases. But in the Treasury 
Department they call a general rule a “decision.” Simi- 
larly, if you read the Administrative Procedure Act and 
find that it calls a judicial decision by an administrative 
agency an “order” and you pick up an administrative docu- 
ment and see at the top the word “order,” do not be sur- 
prised if you find that it is a general regulation because 
nine times out of ten it will be. And, if you see something 
called a “directive,” do not be surprised if it is either the 
one or the other. 

Your studies should also be comprehensive subject- wise. 
Of course, as you begin to study functions you will run 
up against subjects like railroads or radio or food. Cer- 
tainly the student ought to take one subject of regulation 
and know what the general set-up is before he really under- 
stands what administrative justice means. And the practi- 
tioner, when faced with a given case on a given problem, 
ought then to take that as his occasion for finding out 
what the entire field of that subject is. If a lawyer has a 
labor relations case, he cannot operate as he does in the 
field of contracts and say, “Yes, this matter involves a 
matter of consideration. I will go to my code. I will look 
under ‘Consideration.’ There is my answer.” The reason 
he can do that in an ordinary case is that his law-school 
education and his general practice have given him a back- 
ground, and the law has been well catalogued. But in the 
administrative field it will be necessary for him to review 
the subject before he dare assume in his own mind that he 
knows the right approach. We lawyers learn a lot of things 
that we can almost do in our sleep. We would like all prac- 
tice to be that way. But this is one field which is different 
because of its nature, because of its complexity, and 
because of its fluidity and change. 

A lawyer has stiU another thing to learn which is per- 
haps not strictly administrative law, if he desires to under- 
stand federal administrative law. The ordinary state prae- 
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titioiier is almost as ignorant of the federal legal system 
as lie is of federal administrative law. The federal legal 
system has a good many quirks in it that are fundamental 
and they are fundamentally different from state law. The 
differences are particularly significant in the administra- 
tive law field. In the first place, legislation is by far the 
most important factor in the field of administrative law. 
Law schools have hardly brought themselves to teach legis- 
lation. Yet legislation creates agencies. It gives them their 
powers, their procedural patterns, and also shapes the role 
that the courts shall play in connection with the given sub- 
ject. The way in which legislation does those things is 
technical. Federal legislation, particularly, is drawn in 
terms cryptic to the person who is not familiar with it. 
There is a wholly dilferent system of interi)retation in the 
federal field as compared with the states. Theoretically 
there is no federal common law, so that a statute rests on 
its own four corners whereas in practically every state a 
statute is interpreted more or less as a part of the general 
body of the law. Furthermore, in the federal field there 
is the whole business of so-called legislative history- 
documents which accompany statutes, which are an au- 
thoritative gloss ux3on them, which add the detail, and 
which are important in the interpretation and application 
of the statute. 

We have been misled as a profession by some of the 
propaganda in the field. The field is supposed to be a non- 
technical one and we assume that it is non-technical. But 
when the burden rests on the private party, it is very 
technical. And the technicalities are not spelled out. You 
must know them as a result of your studies, not only of 
the particular agencies involved but of the general course 
of administrative law in your particular jurisdiction. 

II 

The interpretation of this particular statute is a matter 
for some careful i)reliminary thinking. “ Interx^retation ’ ^ 
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is sonietliiiig basic and does not relate merely to tlie mean- 
ing of a word or a phrase. There are many basic points 
ill this field. There is time here to illustrate but a few of 
them. 

First take the history of the statute. There is already 
growing a falsely applied history which proceeds in this 
fashion : It is said that in a given year such and sucli was 
proposed. A few years later such and such was proposed, 
let us say, in the matter of evidence, and siicli and such a 
bill had such and such language in it. And, therefore, the 
language that finally found a place in the statute is some- 
how explained hy what was suggested ten years before. 
That is a false interpretation of the history. 

But in the history we can find many important things. 
You can read the entire report of the Senate Judiciary 
Committee, the entire report of the House Committee, and 
except for one short paragraph not a word is said about 
why the statute was thought necessary. This situation 
makes all the more important what was said in the one 
short paragraph, which relates to the standardization and 
the simplification of administrative law and procedure. 

The one stated purpose is to secure a degree oi‘ staml- 
ardizatioii. Now, of course, it has become a tenet with s<!me 
people that nothing vshould ever he standardized. But it 
is undeniable that a very important pmrpose of tlie statute 
was to standardize and simplify. Some people liave called 
it codification. The Attorney General has usetl the ^vi)rd 
“codification’’ in several of his addresses. Of course, 
“codification” technically might mean reKstatement veiUi- 
out change of existing law. “Codification” in this particu- 
lar connection is often used as meaning a restateniout of 
best practice. But the standardization and the simplifica- 
tion that the Judiciary committees meant were legal stand- 
ardization and legal simplification. 

Ill addition to simplification and standardization, legal 
limitations were imposed. The idea of limitation comes 
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hard to many people but after all that is what law is. As 
you proceed through the official documents you will find 
time after time, so that there can be no doubt whatever, 
that the purpose was limitation of procedures, of powers, 
of methods, of sanctions, and of remedies. People are to 
be informed, under Section 3, of what they are required to 
do. Under Sections 4, 5, 6, 7, and 8, they are to be given 
procedures with a limited range of differences. Under 
Section 9 the sanctions against them are restricted. Under 
Section 10 agency action is limited by judicial review. 

But it would be a mistake to talk about simplification 
and limitation as though those understandable words were 
the whole thing, because you can read no page of the his- 
tory without discovering that there was a desire for 
reform. There certainly is no doubt that, in passing this 
statute, there was a desire for reform. Otherwise why 
would there have been so many bills, so many hearings, so 
many studies, so much talk! Congress does not legislate 
for the fun of it, or for the purpose of placing a statute 
on the books, or to give publishers a few more orders for 
law books. 

However, there certainly can be no denial that Congress 
meant to recognize administrative justice. Eecognition is 
just as much a part of the statute as reform. They were 
very sincere people who desired no administrative proce- 
dure act for the very reason that it would recognize that 
administrative justice was a valid and going institution. 
People who think like that have the philosoifiiy that admin- 
istrative law — administrative rnles, orders and processes 
— should be considered a sort of subsidiary or second-class 
law. They have a i)oint. Let ns say that they are on the 
extreme right as compared wth the extreme left. Never- 
theless the fourth thing you can draw from the history 
here is that it is a recognition of the administrative 
I)rocess, not only expressly but by absolutely necessary 
implication. This is important because our prior dif/leulties 
have been in large part those of the spirit in this field. 
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Fo one, of course, wislies to make so grievous an error as 
to say that administrative law is sometliiiig new. But, in 
a sense, with this statute it comes of age in the federal held. 

Ill 

In addition to matters of background and history, the 
general structure of the Administrative Procedure Act is 
important. It is easily overlooked by one in a hurry to 
get down to details. 

First, the matter of delinitions. The derHuti(tii of 
“'‘agenc}^’’ is significant. Many people have assuni<‘<l that 
agencies are determined by their form — that wo liave de- 
partments, boards, independent offices, etc. Tliat seems j)er- 
fectly logical. It is almost like the old gentleman ol' con- 
sequence down in South Africa wdio said that it was per- 
fectly obvious that tlie world was flat. It seems to be 
perfectly obvious in many people’s minds tliat agencies are 
as they superficially appear. That is not so in tlie federal 
government. You may have a Department of Labor and 
yet, if you scrutinize the Department of Lalr>r ('losely, 
you may find tucked away in it an agency cofupletely 
autonomous. You may find a commission madt.' u]) of 
eleven men, but you may find that tliey are nut neeessai’ily 
the agency because any three of them can exercise powers. 
There are all types of complications in the word “agency,’’ 
at least in the federal government. A solution liad to be 
found. It illustrates the problems of the structure of gov- 
ernment in the federal field, and it has a numlior of oilier 
significant points so far as administrative law is coucenied. 

Take the definition of “rule and rule-making.” It is an 
out-and-out statement that agencies may and do legislate. 
Take the definition of “order” and “adjudication ’’—agon - 
cies do and may exercise judicial functions. Then you 
have the important definition of “license” whicli sliow.s 
that in the federal field licensing takes many forms. And 
the same with the definition of “sanctions and iMief.’' 



Gael McFarland 


25 


NoWj pass to tile fundamental requirements in Section 
3. Essentially, wliat Section 3 says is that a party who 
is subject to administrative processes must he informed of 
procedure and of organization. If there was anything that 
the Attorney General’s Committee was unanimously 
agreed on, it was that subject. The majority and minority 
collaborated and drafted the chapter that described the 
confusion in the field of administrative information. The 
chairman of the Attorney General’s Committee appeared 
before the Senate to say that the then situation was com- 
pletely ‘‘baffling.” Why is administrative information so 
important f It is important, in addition to the usual rea- 
sons, because the procedures differ from traditional pro- 
cedures. One of the reasons given for the institution of 
administrative justice is that it finds new and more efficient 
ways of doing things. A corollary of new methods is to let 
the people Imow what the new methods are. 

It is unnecessary for us to knov/ about the organization 
of courts. Why? Because the judicial organization is 
minutely described by statute. But administrative agencies 
are supposed to be flexible and they certainly change in 
their organizational patterns rapidly. The iiersons who 
must proceed before them must know where to go and 
when. We must know a lot of things in the administrative 
field that we do not have to know about in the judicial 
field. And yet, whoever drew the first set of administrative 
rules undoubtedly had in mind the rule book he grew iip 
with in the county courthouse. 

Section 4 of the statute speaks of rule-making, the 
methods of administrative legislation. Section 5 speaks 
of certain |)rocedures in the field of formal adjudication. 
Sections 7 and 8 respecting hearings and decisions require 
close study. Section 9 deals with sanctions. These are 
typical lawyers’ subjects. 

Section 10 deals with judicial review. One of the greatest 
practical difficulties about the field of judicial review is 
the real meaning of terms. It is said that judicial review 
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embraces only questions of law, and so it does. But tliere 
are many kinds of questions of law. Matters of judicial 
competence are the interpretation of statutes and of con- 
stitutions, yet sometimes people are surprised that a mat- 
ter of statutory interpretation would be involved. Some- 
times people are surprised that abuses of discretion are 
reviewable — and yet they are reviewed every day iii the 
courts. Some people are surprised that a matter of jiro- 
cedure is reviewable. Sometimes a court will say that 
something is not reviewable — by which it means not tliat 
it is not reviewable hut that no error has been sliown or 
that the error is too slight. 

The examiner situation under >Sections 7, 8, and 11 is a 
very interesting one, which unfortunately we have not the 
time to discuss. Nor do we have time to examine tlie 
vitally important interrelations of one section witli an- 
other. Definitions, procedure, and review are always inter- 
related. The information section affects the procedure sec- 
tion. Notice is related to hearing. Informal preliminary 
procedures are sometimes related to the formal ones. Kules 
are related to orders. Sanctions are yqtj directly related 
to problems of evidence. The status of the examiner is 
important in many problems in the administrative field. 

IV 

The last subject is that of the significance of the or 
how it is not significant. So far the discussions of this 
subject may have taken a false tack. The disenssi<j]is 
been, ‘^Does it change this or that detail!’^ Tliat is not 
the significance of the statute. What the statute docs oL* 
course is not to be measured by whether it requii-es an 
agency to change a rule or whether it solves some s])e(nal 
case. 

Another false direction of the discussion of significance, 
and perhaps the most common one, is that relating to liti- 
gation. In the first place, if the statute provolu >7 liiigaiion 
that is no reason for having no statute, liecaiise it il-.at 
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vfere true we slionld dispense with a great part of the 
United States Code. But the truth of the matter iSj and it 
is a very practical thing which many lawyers wdll not like 
to hear, that this statute has comparatively little signifi- 
cance ill actual litigation. Most agencies in most of their 
work will comply Avith it. 

Federal agencies are accustomed to followdng statutes. 
Agencies will follow statutes where they will not follow 
a court decision, beeaiise after all the court might change 
on a slightly different state of facts. But if an agency is 
told to luwe intermediate rejiorts or issue rules, it will do 
so. There may be occasions wdien, through stubbornness 
or failure to appreciate just Avhat is involved or what is 
meant, some errors of omission wdll he made. But by and 
large they will comply. Many of them Avili comply, if not 
gladly, at least without much question. That is one reason 
why litigation will not be AAudely important. 

Another reason Avhy litigation will not be important is 
because this statute is one respecting functions and proc- 
esses rather than details. It is comparable in this respect 
to the Judicial Code, Avhich laAvyers need rarely consult 
because courts eomi)iy with it almost automatically. They 
do the various things prescribed in the federal Judicial 
Code, AAdiicii is their charter. It has great significance, but 
it is not a handbook for litigation. Similarly, the Admin- 
istrative Procedure Act is not a handbook for the trial of 
laAvsuits. The Adininistratwe Procedure Act simply sets 
up a system. It aauII be accepted; it aaTII pass into our legal 
system. FUe years from noAV it wdll be regarded as one 
of the accepted facts of life. 

But there is other significance to the statute. The first 
is that AAdiat is said in it is law; it must be obeyed. Here- 
tofore there IiaA’e been various administratwe practices 
and procedures. But they were unsettled, Avhereas under 
the neAv Act there are basic requirements. They are mat- 
ters of statutory law. They are now the law of the land. 
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One of tile most important things about the whole statute 
is that it is edneational. It will at least lead some lawyers 
to examine its terms, to read other things, to try to become 
familiar with this field. It will educate particularly the 
non-lawyer administrator. As a practical matter, a non- 
lawyer wdio sits on a board is not apt to ask for much 
information from his laiv>mr subordinates. He is impatient 
or doubtful about judge-made law because he does not 
understand it. But he will read a statute and, if it says 
he must do so and so, he will do it. Therein this statute 
will cut down on litigation because it will cut down on 
errors that come about from that intensely personal and 
practical situation. And the measure will be educational 
for legislators, too, because it is a blueprint they have 
accepted and which they may rely upon in idace of attempt- 
ing to write the whole thing over and over again on the 
spur of the moment whenever an agency is created or 
given new functions. This matter of education is one of 
the most important things in government. It is as impor- 
tant as new programs, because the success of the latter 
depends upon public acceptance of methods as well as of 
policies. 

Another way to put the situation might be to say that 
the statute is a chart instead of a code, because it furnishes 
some general guides that solve some of the problems and 
some of the fears that people have had since time inmie- 
rnorial in the field of government. It is something on which 
confidence and a legal system may be built. It is thus a 
means for government to secure good public relations. It 
is a means of achieving order in place of fear or chaos 
or a blind surrender to what people caU statism. It is well 
worth what has gone into it if it achieves but a little of 
what it can achieve. 

But, this statute wiU not fulfill its full function until the 
bar has become just as familiar with the field of admin- 
istrative law as it is with other fields of the law. The bar 
will serve itself as a profession and lawyers will serve 
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themselves individually if they will attempt to learn the 
subject. When that happens, the clamor will quiet down. 
People will ask what all the shouting was about back be- 
tween 1930 and 1950. And it will become a footnote in 
some large legal history when the American Holdsworth 
appears in a century or so. 


The discussion on this address was combined mth 
the discussion on Mr. Blachly’s address and is to be 
found on p. 63. 



CKITIQIJE OF THE FEDERAL ADMINISTRATIVE 
PROCEDURE ACT 

Fkedeeick Frank Blachlt 

I wish to attack the Federal Administrative Procedure 
Act on three different counts: (1) the way it was foisted 
upon the people of this country by the .American Bar 
Association; (2) its complete inaj)plicability to modern 
economic and social conditions; and (3) its detailed 
provisions. 

THE WAY IT WAS FOISTED UPON THE PEOPLE 

For the past ten years or more the American Bar Asso- 
ciation, realizing that it has been losing much of its tra- 
ditional practice by the administrative process, has been 
carrying on a cam|)aign over the entire country to depre- 
ciate that process. Under the catch-words “aclniinistrative 
absolutism^’ it has tried to convince the people: (1) that 
the functions bestowed by law upon their administrative 
authorities were carried out without procedural safe- 
guards to guarantee that their rights were protected, and 
without proper recourse to the courts; and (2) that the 
public could not obtain information as to what govern- 
mental authorities were doing. IVhile one must admit that 
ten years ago it required a certain degree of effort to 
become familiar with the procedure of some of the admin- 
istrative authorities (as I well know from gathering them 
all together), they did exist. The Code of Federal Regu- 
lations has made them more easily available. The Federal 
Register legislation means that practically every admin- 
istrative requirement which might affect the individual 
adversely is published. In addition almost every authority 
publishes in pamphlet form its rules of |)rocedure. Finally, 
unofficial sources make these regulations available. They 

Pbedekick I’hank Blachly is a Lecturer iu Public Administration of tbe 
Graduate School, The American University, and was formerly associated with 
Brookings Institution. 
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are gathered together in Pike and Fisher’s Service on 
Administrative Law, in one usable collection which is kept 
lip to date. They may also be found in the Administrative 
Law Section of the Commerce Clearing House. 

If one will take the trouble, as I have done/ to anatyze 
all of these procedures in the regulatory field, he will see 
that although they vary in details, they all have guaran- 
teed the fundamental features of a fair hearing, wherever 
rights may be affected. Practically every one of them 
provides for the initiation of proceedings based upon the 
type of moving paj)ers applicable — a charge, a complaint, 
a notice of an inquiry, an application for an exemption, 
an application for a license, a claim, an authorization, a 
prayer for relief, aiipiication for adjustment, petition for 
an amendment and so on. In nearly all cases provision 
was made for an answer, and for procedural rules inci- 
dental to the hearing, such as motions, requests, and peti- 
tions. The hearings, while usually held before trial exam- 
iners, were carefully safeguarded. The presiding officer 
was given adequate power to conduct the hearing properly, 
to rule upon motions and requests, to set the time and 
place of hearing and to adjourn it from time to time, to 
administer oaths and affirmations and to take affidavits, 
to issue subpoenas, to call and examine witnesses, to take 
or to order the taking of depositions, to admit or exclude 
evidence, to hear oral arguments of law and fact and to 
take measures to maintain order. 

Almost all the rules provided that anyone having a 
definite interest might be a jparty, and that he could be 
represented by himself or counsel. Adequate provision 
existed for the issuance of subpoenas. While there were 
a wide variety of conditions under which applications for 
subpoenas were granted or denied, it can not be said that 
any interested party would be unable to protect his rights 
by failure to secure witnesses and the necessary docu- 

^ See “A New Approach to the Eeform of Regulatory Procedure,” (1943) 32 
(Georgetown L. J. 320 . 
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ments. Bather elaborate rules existed in respect to depo- 
sitions and interventions; all giving parties the necessary 
rights to defend their interests. 

Most of the agencies had detailed rules applicable to 
various features of the hearing procedure, such as requests 
for a hearing, the order of a hearing, formal and inforinal 
hearings, the time and place of the hearing, the failure to 
appear, waiver of hearings, the order of procedure, the 
duties of hearing officers, the rules of evidence, the exam- 
ination of witnesses, oral argument, standards of conduct, 
the closing of the record, the transcript of testimony, the 
examiner’s report and the transfer of the case to the 
deciding authority. 

In nearly all instances oral arguments were permitted 
and briefs could be presented. In practically all cases 
there was a provision for a transcript of the evidence. 
Although there were differences in respect to the report 
of the officer who presided at the hearings, these were 
minor variations due to the different theories or neces- 
sities of the administrative authorities, which in no way 
injured the rights of those appearing before the adminis- 
trative bodies. Many of the rules of procedure provided 
for further hearings, rehearings, rearguments and recon- 
sideration of or modification of the order. Many of these 
rules of procedure, such as those of the ICC, had been 
built up after much discussion with all those interested and 
were the product of much experience. 

While one might disagree with the omission of a partic- 
ular rule or the inclusion of some particular statement, or 
disagree with the theory underlying such a procedural 
factor as the nature of the report, etc., it could not be said 
that there was not an adequate procedure before practi- 
cally every authority. These procedures varied according 
to the nature of the case and the action to be taken, but 
the Supreme Court repeatedly declared them adequate in 
connection with one agency after another. Either the 
members of the American Bar Association were in igno- 
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ranee of these adequate procedures, or they deliberately 
misrepresented the facts. 

I have made a careful examination of the approximately 
3,500 statutory authorizations to take administrative 
action. As a result of this examination, I can say cate- 
gorically, and can prove it by chapter and verse, that in 
practically all cases where rights are involved the statutes 
provide for judicial review. In those cases where no 
review is provided, the type of action is either one over 
which the courts have historically refused to take action, 
where they could see no rights involved, whether there 
was no case or controversy involved, or one where Con- 
gress itself (for what it considered good and sufficient 
reason) has failed to provide for review, or has specifi- 
cally excluded review. In many instances, particularly in 
respect to the regulatory functions, Congress has limited 
the scope of review, by providing that the fact-finding of 
the administrative agency, if supported by evidence or 
testimony, should be conclusive. 

The facts of the matter, in respeet to both procedure and 
judicial review, entirely controvert the doctrine which the 
Bar Association, propagandized as "^‘Administrative Absolu- 
tism,” and which it used as an argument in persuading 
legislative l)odies to place particular kinds of onrbs upon 
administi-ative action. 

There was room for improvement through considerable 
uiiification and simplification of administrative procedures. 
It might have been possible to establish an administrative 
code based upon a functional approach to the problem, so 
that there might reasonahly have been four or fi^^e different 
kinds of procedures, depending upon the nature of the 
subject matter handled. This could have been done by the 
government agencies cooperating under the guidance of 
an agency, such as the majority report of tlu^ Attorney 
General ’s (Committee recommended, continually examining 
into the detailed oj^erations of tbe adml'ii.-^trati'co process. 
But I must pass on to the next point. 
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In tlie second place, I -wisli to object very seriously to tbe 
t}^ 3 e of agency that was responsible for the initiation and 
final passage of this measure. Administrative procedures, 
and methods of control over administration, are far too 
important matters’ to be entrusted to private parties who 
may have and usually do have a definite interest in having 
as many pegs as possible upon which to hang a case, and 
as many ways as possible of blocking, overthrowing or 
lessening the effect of administrative action. Just as the 
due process of law clause of the fifth and fourteenth amend- 
ments were used during the past century to defeat necessary 
social legislation, the shackles on administrative procedures 
and controls may be used during this century to^ defeat 
adequate administrative action. All of the professions of 
such a group to the effect that they are trying to protect 
the poor innocent citizen against the mighty Leviathan the 
government, cannot remove the odor of self-interest. The 
Solution of the Attorney GeneraPs Committee should have 
been followed, i.e., an Office of Federal Administrative Pro- 
cedure should have been set up, which after proper study 
should have developed an adequate plan of administrative 
legislation and adjudication, with a logical relationship to 
the courts. 

Again, I wish to object to the way in which the Act was 
railroaded through Congress during the past year. No 
hearings on the Act were held in the Senate, and the so- 
called hearings in the House were a farce. Three propo- 
nents of the American Bar Association appeared, not upon 
the specific bill S.7 which was finally passed by the House, 
but upon a variety of bills. In particular, Mr. McFarland, 
who was charged with the task of elucidating the matter of 
administrative procedure before the Judiciary Committee 
of the House, confined himself not to S.7 but to generalities. 

The Chairman : You are going to discuss the general subject? 

Mr. McFarland: Yes. 

The Chairman : Rather than the individual bills! 
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Mr. McFarland: I am. not particularly interested in “A B O’’ 
bills.*^ 

Only two members of tbe administrative authorities' were 
represented at the hearing : Dr. Splawn and Mr. Aitchisoiij 
both of the Interstate Commerce Commission. No repre- 
sentatives of the public interest were called. (It is true that 
Mr. Eosenbaum was given a few moments to plead that 
others than lawyers might be able to appear before admin- 
istrative authorities.) Several persons, including myself, 
asked to be heard in the j)ublic interest and appeared at the 
Flouse Judiciaiy Committee Boom at the time set. However, 
the statement or excuse was made that_ the Committee 
could not meet that morning because of a morning session 
of the House, but that we would be called back shortly. We 
were never called back. I telephoned asking once more for 
■a chance to appear, but no time was ever set. Thus the 
bill went to the two chambers without any seeming opposi- 
tion, and with no adequate information upon which the 
members of Congress could base their judgment. If ten or 
twelve opponents of the measure had had a chance before 
the Committees, at least there might have been indications 
of the serious objections to the measure. 

Because the bill was technical, because there was a tre- 
mendous feeling against wartime controls, because of lack 
of adequate information as to what wmre the objections, 
because the members of the Houses were absorbed in great 
national and international problems, and possibly because 
of the mistaken impression that this was the Walter-Logan 
Bill in a more becoming dress, there was i^ractieally no 
debate on the measure in either House. There were some 
explanations, and a few questions, but no real debate. 
Thus was xjassed one of the most important bills ever 
before Congress, v/ith the least opportunity for hearing 
and the least Congressional debate probably ever devoted 
to a bill of such significance. It is no answer to say that 

" A{lininistrath’'e Proceclxire Act, Legislative History, 79tli Cong., 2d Sess. 
(1946) at 72. 
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there were hearings and debates on previous bills, for it is 
the particular provisions of the Administrative Procedure 
Bill which make all the difference in the world regarding 
its applicability to present-day conditions. 


THE COMPLETE INAPPLICABILITY OF THE ACT TO 
MODEBN ECONOMIC AND SOCIAL CONDITIONS 

The whole world is in the midst of a profound ineehani- 
eal, economic, social and political revolution, which is not 
only changing the lives of individuals in a fundamental 
way but is refashioning all governmental institutions. This 
is particularly true of the administrative process in all of 
its prime factors : organization, the relationship of authori- 
ties one to another, distribution of functions, procedures, 
forms of administrative action, sanctions for the enforce- 
ment of administrative action, methods of enforcement, 
and methods of control over such action. 

The functions of the state have ceased to be chiefly of 
a political, police and revenue nature, and have expanded 
into many new fields. More and more the state is under- 
taking great promotional activities, is acting as a pro- 
prietor, is performing vast regulatory and managerial 
tasks, is assuming benefactory and protective relationships 
to the individual, and is acting as an intermediary between 
great contesting economic forces through conciliation, 
mediation, and arbitration. 

The proper functioning of these new activities has not 
only changed the relationship between the state and the 
individual, but has necessarily involved far-reaching 
changes in every one of the prime factors of administra- 
tion just mentioned. No longer will the old political, police 
and revenue formulas meet the present-day situation. New 
theories and new formulas must be devisei New types of 
organization must be established to make the complicated 
adjustments required in a complex mechanized society. 
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Let US look at the problem from broad principles of 
economics and public administration. 

A careful examination of the actions of the government 
as they affect the individual shows that they fall into 
several distinct classes: (1) Political and sovereign ac- 
tions; (2) contractual actions; (3) revenue actions; (4) 
actions of a proprietary nature; (5) promotional actions; 
(6) ijrotective actions; (7) actions in the nature of con- 
ciliation, or voluntary arbitration; (8) regulatory actions; 
(9) benefactory actions; (10) actions of strictly police 
nature and (11) actions of a judicial nature. Each of these 
types of action, carried out by administrative authorities, 
involves different kinds of relationships of the government 
to the individual; each is based on a special branch of 
political philosophy; each has its own legal norms; each 
has rather specialized administrative factors, such as type 
or organization, or the relationship of one agency to other 
agencies; each has its approiDriate forms of action; pro- 
cedures, and methods of making; its action effective; each 
has been subordinated to certain kinds of control. 

The beginning of wisdom in respect to the whole admin- 
istrative process is to realize that these types of action 
must of necessity affect not only the administrative 
process itself but the control over it. You cannot reason- 
ably make generalizations by agencies as the Walter- 
Logan Bill tried to do; you cannot reasonably make gen- 
eralizations by considering whether or not Congress has 
provided for a hearing, as the present Administrative Pro- 
cedure Act attempts to do; you cannot make blind gen- 
eralizations as to separation of poAvers. Ton must look 
at the nature of the action itself; the economic and soci- 
ological purposes, the political philosophy back of it, the 
legal theory connected with it, the nature of the adminis- 
tratwe process necessary to make it etfectiAm, and the 
methods of control that are applicable. From these view- 
points I Avish to discuss in a broad way the problems con- 
nected AAuth the chief types of administratiA^e action, at 



38 


Ceitique oe the Aot 


wMcli tlie Administrative Procedure Act is aimed: regu- 
latory action, benefactory action, police action, disciplin- 
ary action and judicial action as handled by administra- 
tive authorities. 

Begulatory AgUoyl — Modern economic and political 
theory is questioning the automatic nature of the competi- 
tive system, is ceasing to believe that unrestricted compe- 
tition alone can be regarded as the sole organizing and 
regulatory principle of national economy, and is turning 
to governmental intervention of various sorts as a method 
of synthesis and control. This is true, for example, in the 
fields of transportation, banking, securities and security 
exchanges, communications, aviation, heat, light and power, 
foods, commodity exchanges, the tariff, and labor rela- 
tionships. To carry out these various interventions Con- 
gress has established powerful independent authorities, 
which are charged with the making of the complicated 
adjustments necessary in a complex society. They act to 
obviate the evils of monopoly, to prevent cut-throat com- 
petition, to adjust tariff rates, to apportion opportunities 
such as the use of grazing lands or air waves, to keep the 
financial system in balance, to aid in the establishment of 
better cominunication and transportation services, to see 
the minimum wage scales are applied under certain con- 
ditions, and so on. 

These are no mere police authorities acting under the 
narrow police formula; they are powerful social agencies 
established to adjust economic and social relationships in 
the general interest. The beginning of wisdom in respect 
to any one of the prime factors of the administrative 
process is to recognize this fact. Nothing could be further 
from the truth than to regard them as merely slightly 
elongated twigs of the executive branch of the govern- 
ment. They act, and must act, to a eonsiderahle extent 
as combined administrative, legislative and judicial au- 
thorities. The complications of modern economic life and 
the need for control mean that in a very real sense these 



Febdbrick Feank Blaghly 


39 


agencies must share in certain functions that each of the 
former three branches of the government has traditionally 
performed. You will say: But is not this just what the 
American Bar Association feared and dreaded! Is it not 
this concentration of power at which the Administrative 
Procedure Act is aimed? The answer is, No. At the 
moment we must pass on, but I promise to return to the 
question. 

In order to carry out their functions properly the vari- 
ous agencies have generally been given s|)ecial types of 
organization, special relationships to other branches of 
the governnieiit, special forms of action, and S|)ecial v/ays 
of seeing that their determinations are carried out. They 
have been given or have been allowed special tyjies of 
procedure. They are entrusted vdtli a wide variety of 
si)ecial powers and techniques, such as the power of investi- 
gation, making special reports to Congress, the i3ower to 
subpoena witnesses and documents, the power to require 
depositions; in many eases the right to issue licenses and 
grant certificates of i)ublic interest, convenience and neces- 
sity, the right to hold hearings, to establish and enforce 
accounting and reporting systems, to make procedural 
regulations under which they operate, to make rules and 
regulations having the force of law, the right to invoke 
judicial aid in order to make their determinations effec- 
tive, and particularly (as different from a court), the 
right to initiate action. These powers are exercised 
through a niultitude of purely administrative actions, such 
as examinations and checks by field agents, the keeping of 
a multitude of records and accounts, the approval of re- 
quests, the fixing of boundaries and zones, the establish- 
ment of rates requested by x>rivate agencies, the approval 
of loans and stock issues, establishing of standards, the 
issuance of licenses and other documents of authorization. 
In other words, these agencies not only have wide admin- 
istrative, legislative and judicial powers,, hut they use 
such piowers primarily in earr;)T.ng on broad administrative 
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activities. Their legislative and so-called judicial activi- 
ties are only uieidental to their main function which is 
administration. 

Here^ then, are authorities which at first glance, appear 
almost coordinate with the other branches of the govern- 
ment, which are working for the general ]3ublic interest, 
upon which have been placed grave responsibilities, and 
which in the exercise of their functions must use a high 
degree of discretion and judgment. They find facts and 
upon these facts make very significant social judgments. 
But the facts Avhich they are dealing with are not as 
simple as to decide whether Eastus really stole that 
chicken. They are facts in respect to general economic 
and social situations, such as are considered by the legis- 
lature itself: what are the causes of airplane accidents; 
what kind of stock prospectus will protect the investor; 
what is the reasonable cost of board, lodging and other 
facilities; what is the value of property for rate-making 
purposes; what rate of return will produce a reasonable 
compensation for services devoted to the public interest; 
what factors of an accounting system are necessary in 
order that they may properly control; are there factors 
sufficient to justify an extension or withdrawal of public 
facilities! These and hundreds of like facts must form 
the basis for the determinations of such agencies. They 
are seldom absolute facts, but in most cases are only rela- 
tive to a complex situation. In many eases they involve a 
prophesy; in many eases they involve variables and aver- 
ages; in many cases they involve a judgment. The pro- 
cedures for the gathering of such facts, upon which to 
base a judgment either as to new rules and regulations 
or as to specific orders can certainly not be limited to the 
procedure used in a criminal case or even a civil suit. The 
information to be gathered is basically informational in 
nature, no matter what may be the procedures for securing 
it. The procedures should be those most suitable for bring- 
ing out the relevant social and economic factors involved, 
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ill order that the authorities may properly carry out the 
functions entrusted to them. Economic and statistical 
material may be far more significant than mere legal mate- 
rial. Any attempt to place their fact findings in the same 
category as those of a civil or criminal suit, is disastrous 
to their wide social and economic functions. They should, 
it is true, have rules of procedure, but these should be 
such as to enable them to carry out their functions ade- 
quately. In respect to their great regulatory functions, 
the courts should (as in fact they are doing more and 
more) recognize that these authorities must often exercise 
a wide degree of discretion and especially that there is no 
such close relationship between the facts brought out at 
the hearing and the final determination as exists in the 
civil and criminal law. 

It is instructive to compare what the Supreme Court 
itself has said in respect to the relationship that should 
exist between these great regulatory authorities and the 
courts, and what the American Bar Association says should 
exist (through the provisions of the Administrative Pro- 
cedure Act). Speaking for the Court in the Pottsville 
Broadcasting Co. Case, 309 U. S. 134, 60 Sup. Ct. 437, 84 
L. ed. 656 (1940), Justice Frankfurter said : 

The history of Anglo-American courts and the more or less 
narrowly defined range of their staple business have determined 
the basic characteristics of trial procedure, the rules of evidence, 
and the general principles of api^ellate review. Modern adminis- 
trative tribunals are the outgrowth of conditions far different from 
these. To a large degree they have been a response to the felt 
need of governmental sui3ervision over economic enterprise — a 
supervision which could effectively be exercised neither directly 
through self-executing legislation nor by the judicial process. ... 
Perhaps the most striking characteristic of this movement has been 
the investiture of administrative agencies with power far exceed- 
ing and different from the convention judicial modes for adjust- 
ing eoiiflicting claims-mores whereby interested litigants define 
the scope of the inquiry and determine the data on which the judi- 
cial judgment is ultimately based. Administrative agencies have 
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power themselves to initiate inquiry, or, when their authority is 
invoked, to control the range of investigation in ascertaining what 
is to satisfy the requirements of the public interest in relation 
to the needs of vast regions and sometimes of the whole nation 
in the enjoyment of facilities for transportation, communications 
and other essential public services. These differences in origin and 
function preclude wholesale transplantation of rules of procedure, 
trial and review which have evolved from the history and experi- 
ence of courts. . . . But to assimilate the relationship between 
lower and upper courts is to disregard the origin and purpose of 
the movement for administrative regulation and at the same time 
to disregard the traditional scope, how'ever far reacliing, of the 
judicial process. Unless these vital differentiations ];)etween the 
functions of judicial and administrative tribunals ;ire observed, 
courts will stray outside their province and read the laws of 
Congress through the distorted lenses of inapplicable legal doctrine. 

In the Waterman Steamship Corporation Case, 309 U. S., 
206, 60 Slip. Ct. 493, 84 L. ed. 704 (1940), the Supreme 
Court said : 

It is of paramount importance that courts not encroach upon the 
exclusive power of the Board if effect is to be given to the inten- 
tion of Congress to apply an orderly, informed and specialized 
procedure to the complex administrative problems arising in the 
solution of industrial disputes. As it did in setting up other 
administrative bodies, Congress has left question of law which 
arise before the Board — ^]3ut not more — •ultimately to the traditional 
review of the judiciary. Not by accident, but in line with a gen- 
eral policy, Congress has deemed it wise to entrust the findings of 
facts to these specialized agencies. It is essential that eoui‘ts regard 
this division of responsibility which Congress, as a matter of policy, 
has embodied in the very statute from which the Court of Appeals 
derived its jurisdiction to act. And, therefore, charges by pul)lie 
agencies constitutionally created ... that their duly conferred 
jurisdiction has been invaded so that their statutory duties can- 
not he effectively fulfilled, raise questions of high importau(!e . . . 

In the case of the United States y. Morgan, 307 U. S. 183, 
191, 59 Sup. Ct. 795, 83 L. ed. 1211 (1939), tlie SupreiiK' 
Court said : 

... In construing a statiite setting up an administrative ageiie.y 
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and providing’ for judicial review of its action, court and agency 
are not to be regarded as wholly independent and unrelated instru- 
mentalities of justice, each acting in the performance of its pre- 
scribed statutory duty without regard to the appropriate function 
of the other in securing the plainly indicated objects of the statute. 
Courts and agency are the means adopted to attain the prescribed 
end, and so far as their duties are designated by words of the 
statute, those words should be construed so as to attain that end 
through coordinated action. 

Ill 1908, when Charles Evans Hughes was running for 
reelection as Governor of New York, while the regulation 
of public utilities was under debate and the proposal was 
made that the courts should, upon appeal, try both ques- 
tions of fact and questions of law, in a speech at Elmira, 
he said : 

And I tell you, ladies and gentlemen, no more insidious assault 
could be made upon the independence and esteem of the judiciary 
than to bui'den it with these questions of administration — questions 
which lie close to the public interest, and in regard to which the 
people are going to insist on having administration by officers 
directly accountable to them. 

There are several ways in wMch the Administrative 
Procedure Act seriousty interferes with these broad regu- 
latory functions of administrative agencies. It provides a 
fixed hearing procedure instead of a flexible procedure, 
necessary to meet the different functions that are being 
carried on. Although the agencies are operating in the 
public interest it provides that the “proponent of a rule 
or order shall have the burden of proof” (Section 7(c)). 
According to the Act, any individual can require the court 
to hold unlawful and set aside findings and conclusions 
unsupported by “substantial” evidence. This inherently 
makes the courts judges of fact findings. It requires a 
separation of fiinetions and a divorce to a large extent of 
the trial examiners from the agency, although the regu- 
latory function, there is no legislature, prosecutor, judge 
complex, because the function, despite its form, is legis- 
lative in nature. 
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On the other hand, much confusion has resulted from 
a failure to recognize that despite the broad regulatory 
functions of many agencies, some of the actions which they 
must perform are not of the general legislative type. Such 
acts as revoking a license for cause, passing upon repara- 
tions, punishing officers, etc., resemble adjudication rather 
than legislation. The facts upon which such acts are based 
are specific; they can be proved; the determination can 
be narrowly confined to the fact finding. As a result, the 
procedures can be very like judicial procedures and the 
controls can be the usual controls over judicial t5'pes of 
action. 

Benefactory Action . — Within recent years, new theories 
of governmental activity have developed, leading the state 
to act not only in a police and regulatory capacity, but 
toward the development of a positive welfare system of 
benefactory action. The general purpose of Congress in 
establishing this benefactory system has been to create and 
develop a more effective, just and equitable social order. 
This purpose is served by a wide variety of activities, 
including asistance to war veterans and their families, 
federal provision for the aged and those unable to work; 
payments for injuries caused by the government in its 
functioning; the establishment of various kinds of insur- 
ance; the lending of money; granting subsidies; provision 
of money to the states, to help them in establishing and 
maintaining old-age assistance plans, unemployment com- 
pensation systems, aid to crippled children and the blind, 
and systems of child welfare; the making of provision for 
the sale and use of public lands and the public domain; 
the granting of patents and copyrights and many other 
functions of a like nature. 

I shall not have time to go into any of the details of 
these different types of governmental action, except to 
say that Congress, and the courts have adopted a variety 
of solutions as to the problem of procedures and judicial 
review. In most instances only legislative rights are in- 
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volved; here and elsewhere Congress has used its discre- 
tion as to judicial review, prohibiting it in certain in- 
stances, providing for it in others, and saying nothing 
about it in yet others. In some instances the benefit is 
established in the form of a contingent right; that is, if 
the administrative authority denies that the individual 
conies within the contingency, there may be a cause for 
action; in other instances it would seem to be established 
upon a pure benefit basis. (See F. F. Blachly and Miriam 
E. Oatman, “Judicial Kemew of Benefactoiy Action,” 
(1944) 33 Georgetown L. J. 1. Vvdthin this field a large 
number of* administrative appellate authorities ha^T-e been 
established, and these have generally been held sufficient, 
due as a rule to the slight amount involved, need for speedy 
settlement, and the absence of the elements of a case or 
controversy. 

What I am anxious to know is how far the Administra- 
tive Procedure Act will affect these relationships set up 
by Congress? Section 10(a) of the Act provides that any 
person “adversely affected by such action (that is, action 
not precluded from judicial review, or agency action which 
is committed to agency discretion) within the meaning of 
any relevant statute, shall be entitled to judicial review 
thereof.” Section 2(f) says “‘Belief’ includes the whole 
or any part of any agency (1) grant of money, assistance, 
license, authority, exemj)tion, exception, privilege or rem- 
edy; (2) recognition of any claim, right, imniunity, privi- 
lege, exemption or exception; or (3) taking any other 
action upon the application or i)etition of, and beneficial 
to, any persons.” Was this elaborate definition of bene- 
factory action placed in the law merely to write out a 
dictionary meaning of such action, or was it so placed 
as to make all reliefs and benefactions subject to judicial 
review! If the latter is the case, it runs counter to nearly 
all political, economic and legal theory governing such 
action, and is contrary to many statutes and court deci- 
sions applying to the subject- 
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Police Action . — In exercising powers over interstate 
commerce in general, the postal service, shipping, water- 
ways, public property and lands, foods, drugs, cosmetics 
and explosives, firearms, injurious imports, narcotics, 
liquor, and the collection of taxes from customs, etc., in 
the past the administrative authorities have been allowed 
to use little or no formal procedure or to employ special 
procedures, such as seizures, confiscation, the destruction 
of property, or the issue of distress warrants. Because of 
the particular situations surrounding these types of activi- 
ties, as well as the inherent danger to the public welfare, 
or because of the paramount necessity of the government, 
the courts have never required that there should be a hear- 
ing before action was taken; in many cases there was no 
judicial review; and in other cases it was deemed sufficient 
if there was a control at some point. In many instances 
the Congress has not provided for judicial review and the 
courts have not assumed jurisdiction, since no coiistitu- 
tional or common law right was violated and there wasn’t 
statutory right enforceable by a judicial remedy. 

All this seems to be changed by the Administrative 
Procedure Act, under the provision of Section 10(a) which 
provides that any person adversely affected by any agency 
action is entitled to a judicial review, coupled with the 
provisions called ‘SSanctions” in Section 2(f). “‘Sanc- 
tion’ includes the whole or any part of any agency, (1) 
prohibition, requirement, limitations, or other condition 
affecting the freedom of any person; (2) withholding of 
relief; (3) imposition of any form of penalty or fine; (4) 
destruction, taking, seizure, or withholding of property; 
(5) assessment of damages, reimbursement, restitution, 
compensation, costs, charges, or fees; (6) requirement, 
revocation, or suspension of a license; (7) taking of other 
compulsory or restrictive action.” The two clauses 
together mean that all the acts named are subject to judi- 
cial review. 

By’ a mere definition, without hearing and without 
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debate, iniicli of tlie political and legal theory of Congress 
and the courts is thus overthrown. In respect to some indi- 
vidual actions affected by the Act there might be room for 
debate; but to overthrow a patiently built up legal and 
juridical theory by a mere definition is indefensible. Again, 
if it is claimed that the full scope of judicial review is not 
to be applied to such actions (as I have heard learned 
friends argue in defense of the nev7 law) why, oh why, is 
the definition included in the Act! 

Disciplinary Action . — In a number of circumstances, 
Congress has authorized administrative authorities to take 
disciplinary action against those who violate rules and regu- 
lations, or the lav/. The most important of such type of action 
is the cease and desist order. It is true that here a com- 
bination of investigatory, prosecutory and judicial func- 
tions may exist. Such a situation probably warrants a 
sep)aration of functions within the authority itself; or it is 
sometimes argued that only the prosecutory and investi- 
gatory functions should be given to the administrative 
authorities, while the judicial functions should be exer- 
cised by a court. I suppose that the main arguments 
against the latter j)rocedure might be that to some extent 
the meaning of the law as to what is unfair competition, 
etc., must be built up step by stei3; that probabl}^ few 
business men would wish to have a statute list in particu- 
larly the unfair methods of competition, j^rovide penalties, 
and cause violators to be hailed before the courts as crim- 
inals. After all, the cease and desist order is much milder. 

Judicial Action . — In several circumstances, administra- 
tive authorities have been given what amount to almost 
judicial powers. This is true of the deputies under the 
Harbor Workers’ and Longshoremen’s Act, the six au- 
thorities which issue reparation orders, the National Labor 
Eeiations Board, and certain other authorities and situa- 
tions. Here the government is not a party. Here there is 
an adjudication of rights and duties between private par- 
ties. There is no problem of the separation of powers, for 
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the government is doing but one thing, settling private 
disputes. There are, however, certain differences between 
such authorities and courts. These agencies do not have 
the same independence as courts, their members are not 
appointed for life or good behavior, and they cannot en- 
force their orders, (The law has made some little distinc- 
tion in respect to reparation orders.) 

As I have tried to point out, the actions of the federal 
agencies fall into several distinct groups. Each group 
involves different types of relationships of the individual 
to the state; is based upon different political and legal 
concepts; requires ditferent types of organization for its 
functioning; requires different types of procedures, en- 
forcement niethods and controls, and dilferent types of 
relationship of autliorities one to another. I have tried 
to show that it is true that problems of formal procedure, 
the separation of powers, and judicial control (except as 
to taxation) are largely confined to regulatory action, bene- 
factory action, police actions, disciplinary actions, and 
actions of a judicial natui'e; and that these actions are so 
different in nature that they cannot be thrown together in 
one mass. This has been recognized in the past by Con- 
gress and the courts. 

The most fundamental theoretical weakness of the Fed- 
eral Administrative Procedure Act is the fact that 'it has 
not taken these essential dilferences into consideration, in 
laying down procedures, controls, and an artificial separa- 
tion of powers. 

DETAILED CEITICISM OP THE 
FEDEEAL ADMINISTEATIVE PEOCEDUEE ACT 

I shall only briefly criticize in detail some of the other 
weaknesses of the Act. This will he done under the head- 
ings of (1) Information, (2) Procedure, and (3) Eeview. 

Information -. — While almost every one would agree that 
we wish information regarding the administrative process, 
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the present Act appears to be unreasonable in this respect. 
Ill the first place publication in the Federal Eegister is 
no real distribution of information. Few persons take the 
Federal Itegister. It is simply like putting a needle in a 
liaj stack, to place agency procedures along with the multi- 
tudinous otiier material there. Such information should 
be go I lie rod into a handbook published once a year. It 
iniglii be so organized that all procedures are placed 
toget’iuM;, ns one finds in Pike and Fisher. To |)lace infor- 
nini-ion r(\g-;!!‘(nng the governmental agencies in the Federal 
licgislm* is b) make it nnavailahle to most people except 
largu (Mviu'orns and their lawyers, who can afford to snh- 
scrilic' to, luMp) u])-to-date, and find the information wanted. 
I have hndi liitter exxierience myself in trying to find mate- 
rials in file Fedei-ai Register, particularly procedures. It 
was mucb more simple to go around to the departments or 
agencies concerned and get their latest statements, or to 
depend ujrrn pike and Fisher’s Administrative Law Serv- 
ice or that oi* tlie Commerce Clearing House. Since the 
ordinary person is interested in the procedures and actions 
of only one or two agencies, it would be better for them to 
prepare and have available this information than to have 
it pa'hlislied at a great cost in the Federal Register. 

.cVgain, there is an excessive belief in the efficacy of 
infoiMnation, when authorities are required to publish 
many as])ecis of their operations with which the public is 
not too inliinately concerned. Hundreds of tons of good 
paper sliould not he iDublished to tell everyone about the 
details of oacli agency, when only a few are interested in 
any particular agency. Each agency might have a rather 
detailed outline of the proper way to approach it, so that 
the particular individual interested might be saved from 
wasting time, but to publish the whole of such material in 
a general publication such as the Federal Eegister appears 
unwarranted. 

There is a further requirement that every agency must, 
among other things, ' ‘ currently pubhsh in the Federal 
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Eegister . . . statements of general policy formulated and 
adopted by tlie agency for the guidance of the public^’ 
(Act, Section 3). If (as Mr. Cohen, of the Law School 
of the University of Nebraska, points out:) 
such formulation and adoption of general policy was intended to 
be merely permissive, it is not very meaningful; if it was meant 
to be mandatory, it would require the Department of Justice to 
set forth its policy with respect to the enforcement of such laws 
as the Civil Rights Act, the Anti-Trust Act, the Anti-Kidnapping 
Act and all other criminal laws; or the Post Office Department 
with respect to its policy on second-class mailing privileges; or 
the Securities and Exchange Commission with respect to the 
fraudulent sale of securities. . . . 

The requirement that “no person shall in any maimer 
be required to resort to organization or procedures not 
so published,” places the trappings of formality ahead of 
substance. It further places the administration in the posi- 
tion of daily keeping np the publication of its most insig- 
nificant organizational shifts and the most minute changes 
in procedure on the penalty of not being able to operate. 

A serions and fundamental change in administrative law 
is brought about by the provision of the bill for the issu- 
ance of declaratory orders by administrative authorities: 

. . . The agency is authorized in its sound discretion, with like 
effect as in the case of other orders, to issue a declaratory order 
to terminate a controversy or remove uncertainty. 

The words “controversy” and “uncertainty” are filled 
with ambiguities. Does the word “controversy” apply only 
to controversies between private individuals which the 
administrative authority is settling by the administrative 
process, as is the case of reparation orders, the settlement 
of longshoremen’s and harbor workers’ claims, orders for 
the payment of money for \dolation of the shipping act, 
etc., or does it also apply to controversies between the 
government and the individual, as in respect to the cease 
and desist order ? 

The declaratory order is fraught with many dangers : 
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1. Tile answers to questions that would be asked might 
be made upon a h}q)othetieal set of facts, but action taken 
by the individual might be somewhat or considerably dif- 
ferent from the hypothetical situation. 

2. Ill many cases, as in respect to unfair methods of com- 
petition or false advertising, the authority would be prae- 
tically legislating in respect to a particular individual. The 
determination made for one individual would in reality 
be interpreted as a general determination. Once such an 
order were made, many persons with similar cases might 
believe that they would come under the order and act 
accordingly, onty to find that special circumstances made 
their situation so different that their action had been 
illegal. 

3. Again, where the administration is in the position of 
prosecuting for violations of law, it cannot use its powers 
of declaratory judgment as a court would, to pass upon 
the respective rights of individuals in such a case, for it 
is a party to the ease. In such a circumstance the admin- 
istration is in the position of making a detailed pronounce- 
ment as to the meaning or application of an administra- 
tive policy wliich it has already determined to enforce. 
In a significant way, siieh pronouncements in respect to 
a congressional policy might well constitute special legis- 
lation. Evidently the detailed application of legislative 
policy should he made by rules and regulations and not by 
a declaratory order. The fundamental difficulty with the 
Bar Association proposal is the fact that they assimilate 
the administrative authorities to courts judging between 
the respective narrow^ rights of individuals, rather than 
recognize them as administrative authorities carr 3 dng out 
governmental policies. The courts, in their application of 
the declaratory judgment, have strictly limited themselves 
to rights, and will not make decisions as to questions of 
policy. But, by the very nature of the questions which 
would come before them as administrators, the adminis- 
trative authorities would have to determine questions of 
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policy. Unlike the courts, they are not backed up by a 
long tradition of hesitancy in giving advisory opinions. 
The reasons which have prevented the courts from giving 
advisory opinions apply with equal and sometimes even 
greater force, to the advisory opinions of an administra- 
tive body. It cannot be too strongly emphasized that while 
courts are only adjudicating, the administrative agencies, 
in most instances where such power would be used, are 
also administering. While it is true, that the statute per- 
mits the ag;eiicy to exercise “sound discretion,” there 
would be placed upon it extremely strong pressure from 
special and powerful interests. This would not only seri- 
ously interfere with its work, but would also put it in a 
compromising position. Who in the agency is to have such 
authority! Evidently, only the whole commission or like 
agency, thus throwing an intolerable burden upon it. 

4. Again, the statute does not protect the declarator}* 
order from abuse, as does the Declaratory Judgment xict. 
The Administrative Procedure Act gives a blaidiet authori- 
zation to administrative agencies, whereas the Declaratory 
Judgment Act gives no such unlimited authority to the 
courts. (For a more detailed analysis of this subject, see 
P. P. Blachly and M. E. Oatman, “The Federal Adminis- 
trative Procedure Act,” (1945) 34 Georgetown L. J, 417.) 

Procedures . — The iiroeediiral provisions of the Act do 
not in any way constitute a well thought out code, in which 
different types of procedures are made applicable to dif- 
ferent types of administrative activities. They cover only 
a few of some fifty to one hundred factors of procedure 
which have been developed by statutes, court decision and 
the practice of regulatory authorities. (For what these 
factors are and the reasons for them see Blachly and 
Oatman, “A New Approach to the Eeform of Regulatory 
Procedure,” (1943) 32 Georgetown L. J. 325.) The pro- 
cedures do not take into consideration such important 
differences as exist between the regulatory function, where 
the government is attempting to gain information upon 
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wiiicli to act in the public interest; the disciplinar}- fuiie- 
tioii, where the administratiYe authority is acting as a 
court punishing offenders; the issuance of certificates of 
public interest, convenience and necessity, where the admin- 
istrative autliorit)^ is passing upon wide questions of public 
policy; and the purely administrative judicial function, 
where the agency is merely acting as a, court might in 
settling disputes between two private individuals. 

The procedures established where rules are not required 
to be made after notice and hearing, are far too complex. 
In respect to 95% of the some 1,900 authorizations or 
requirements to issue rules and regulations preparatory to 
the taking of action, the purpose of such authorization or 
such requirement seems merely to secure administrative 
uniformity, and to prevent the lower administrative offi- 
cers from acting in a discriminatory way. In formulating 
such rules, which have highly technical applications, the 
administrative authorities should have complete discretion 
as to the amount of po|)ular participation to be permitted. 
(See my Work Materials on Administrative Action in the 
Law Division of the Library of Congress for a list and 
analysis of all statutory authorizations.) 

The judicialized procedure provided for, in respect to 
rules and orders which are required by statute to be made 
after oi}portunity for agency hearing, attempts to stand- 
ardize a few of the factors which are now almost always 
present in the existing rules of administrative procedure. 
Such standardization would appear highly undesirable, 
because of the difference in the subject matter handled. 
For instance, in a cease and desist order ease, or the 
withdrawal of a pension grant for fraud, or the deporta- 
tion of an alien, the burden of proof might with some 
degree of plausibility be placed upon the government. But 
to require the burden of proof to be placed upon an agency 
under eircunistanees where it must of necessity exercise 
a wide discretion, as in the fixing of a rate or the granting 
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of a certificate of public interest, convenience and neces- 
sity, would seem wholly inapplicable. 

There is room for doubt whether the decision procedure 
established by Section 8 of the law is the best for all agen- 
cies. Where the determination includes questions of policy, 
as in respect to general rate increases, or the establish- 
ment of abandonment of a pipe line, there is much greater 
need for close cooperation between the hearing officer and 
the authority, than there is in respect to a cease and desist 
order, a rei)aration order or a compensation award. 

The doctrine of the separation of powers provided for 
in the Act goes on the theory that all governmental action 
is of a prosecuting and adversary type, with the govern- 
ment as a party. We have shown conclusively that this 
is not so, in respect to some of the most important func- 
tions of the administration. It is not so in rate regula- 
tion; it is not so in the granting of certificates of public 
interest, convenience and necessity; it is not so where the 
administrative authority acts purely as a court in settling 
contests between two private individuals, as in repara- 
tion, or compensation awards. It is so, primarily in respect 
to cease and desist orders, and some actions of a police 
nature. But why burden the administrative process with 
this altogether unfitting provision in respect to certain 
types of action, in order to secure a double guarantee of 
fairness in respect to only a few administrative actions, 
all of which are already controlled by judicial review! 
This is only another example of the application of the big 
black bottle to administration, instead of making a careful 
diagnosis of the different situations. 

The judieialized process of the granting of licenses is 
both unnecessary and expensive. Such a procedure and 
review would be particularly harmful in the Department 
of Agriculture, and would lead to no desirable results 
that are not now accomplished by the numerous review 
committees and boards. 

Judicial Review . — ^Practically every definition and state- 
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meiit in the Act has the purpose of throwing nnder Judicial 
control a great number of administrative determinations 
not now subject thereto. This can be readily seen from 
the definitions of ^‘agency,” “rules,” “ rule-nialdiig, ” 
“orders,” “licenses,” “sanctions,” “reliefs,” etc. It can 
also be seen from the provision subjecting to review every 
ageiie^^ action reviewable by statute and every final agency 
action for which there is no other adequate remedy. (Sec- 
tion 4(c).) It is true that there are a few exceptions. These 
are: where a statute, as happens in a very few instances 
(for example, veterans’ pensions), expressly prohibits 
judicial review; and (2) where, by laiv, agency action is 
committed to agency discretion. (Section 10.) The exjires- 
sion, “is by law committed to agency discretion,” is highly 
ambiguous. Does it mean that the agency may only use 
discretion where there is an exjiress statutory statement 
to this effect, as sometimes occurs f Or does it mean that 
discretion is implied from the nature of the action? The 
provisions regarding judicial review seem to take little or 
no account of the factors necessary to constitute a case 
or controversy (which is a condition precedent to the tak- 
ing of jurisdiction by the constitutional courts) , the proper 
relationships of the administrative authorities to the 
courts, the various relationships between the government 
and the individual, the limitations due to the nature of the 
judicial power, the nature of certain types of adminis- 
trative action, the types of questions involved, the form of 
the iiroceedings, the subject matter under consideration, 
certain types of fact finding, or the legal standing of the 
individual asking for review. 

The conditions under which the courts are to take juris- 
diction is a very interesting classification. However, it 
may be anticipated that the courts, which after all are the 
final interpreters of their own jurisdiction, will assume or 
refuse to assume jurisdiction much a.s they have done in 
the past. In the meantime, before the jurisdictional ques- 
tions have been decided, this Act will cause many an 
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unnecessary suit to be instigated, and perhaps carried 
through several courts, to the great expense of the govern- 
ment and the individual, and the slowing down of admin- 
istration at a critical period, from the governmental, 
social, and economic viewpoints. 

One of the serious faults of the Bar Association in jire- 
senting this bill, was the fact that it failed to take into 
consideration the many adequate administrative reviews, 
particularly of actions over which historically the regular 
constitutional courts have not take jurisdiction. 

When a real administrative procedure act is formulated, 
it should be drawn up by the government itself. It should 
not be the product of a private group whose special inter- 
ests lie ill obtaining the maximum amount of judicialized 
procedure, and the maximum amount of judicial control. 
It must be based upon economic, political and social reality, 
derived from an exact and appropriate administrative 
study of each and every administrative and juridical situ- 
ation involved. There must be different types of proce- 
dure to meet different situations. There must be a well 
thought out system of judicial review, adequate to meet 
the different types of situations made reviewable. Infor- 
mation must be provided so that it is readily available, 
and not hidden in the Federal Eegister, which only a few 
have the privilege of seeing. In short, this Act should be 
recognized as a mistake which must be corrected-~and the 
sooner the better. 


Tlie diseussioa on this address Avas combined Avith 
the discussion on Mr. McFarland’s address and is 
to be found on p. 63. 



EESPONSE TO ME. BLACHLY 
Gael McPaelaitd 


Ladies and gentlemen, I am somewhat embarrassed at 
tills moment because I am reminded of the position of the 
lawyer who walks into a courtroom to try a case and he 
finds tliat respondent is going to represent himself — that is, 
a lawyer against a layman. I had a case like that out in 
the Far West, a case of constructive eviction against three 
elderly maiden ladies who owned a ranch called Eunymede. 
Last week I was in the unusual position of defending a 
government agency and the party suing the government 
agency decided to api^ear pro se. The District Judge lis- 
tened and finally gave the man twenty days to get a lawyer. 
Of course, I am not the judge here and I cannot order 
Mr. Blachly to get himself a lawyer. And from what he 
said I gather he does not like lawyers. 

This measure is referred to in the previous discussion 
as the American Bar Association Bill. The American Bar 
Association, it would seem, had espoused this thing in the 
dead of the night, introduced it in Congress in the pale 
light of the moon, had it signed at the White House before 
sunrise, and hence is charged with proceeding without 
notice, hearing, and so forth. All of these assumptions, 
whether expressed or implied, are completely untrue. 

It is true that the American Bar Association supported 
this measure. It is the profession concerned. It had some 
misgivings about it and, after discussing the pros and cons 
for a few years, it decided it had better go along with the 
general course of action which most of the peoj^le had 
agreed upon v/as about the right thing. 

It always seemed to me vei’y peculiar that schools, and 
particularly jirofessional schools who are dedicated to the 
training of experts, persistently refuse to recognize that 
there are xn”ofessions and that there are different special- 
ties. 
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Mr. Blaclily assumes, as some laymen assume, that all 
law is in the x^ublic domain. I have read the articles that 
Professor Blachly and his wife have written, and in a 
nutshell what he is saying and what he means is that he 
has worked out in the course of the years a classification 
of administrative functions and this statute does not adopt 
that classification. The answer to that, I think, is simple 
enough. You can tune a fiddle in various ways and still 
produce very good music. As has often been demonstrated, 
the ciuestion is whether you devise something sound and 
operative. 

The recitation of numerous types and categories which 
we have heard in different connections may be very useful 
for some purpose and, of course, may have been useful in 
drafting an administrative procedure act. Nobody else, in 
the fifteen years that this matter has been coming alive, has 
suggested those classifications; not a soul. 

It is said there are new things government is doing, and 
I notice that high on the list is that government is acting 
as a proprietor. There is not anything new about the 
government acting as a j)roprietor, not the federal govern- 
ment. It was a proprietor before it was anything else. It 
was a proprietor before it was a government. It owned a 
vast public domain. Much of our administrative law has 
grown out of the administration of the public domain. A 
great deal of what is called public land law furnished the 
basis for much of our theory and practice of federal 
administrative law. 

It is said that conciliation is something new. Of course, 
although it may seem a far cry now but was not in those 
days, conciliation was about as important a thing as there 
was on the frontier. The native tribes were not the innocu- 
ous people they are today. If you open the first volume of 
the statutes-at-large of the United States you will find 
plenty of laws and procedures about conciliation. 

Then I notice through the discussion the use of the 
term “judicial.” There lurks in the use of the term, as we 
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liave lieard it earlier this afternoon, two meanings. The 
Administrative Procedure Act uses “judicial” as meaning 
one of two typical lands of operations. The previous 
speaker has used the term “judicial” to mean procedure. 
The statement was also made a hit later that these func- 
tions, after all, are really administrative rather than legis- 
lative or judicial. Of course, the significance of the terms 
“legislative” and “judicial” is very simple. It simply 
means the difference between deciding a particular case 
as a court does, or laying down a general rule as a legis- 
lature does. The reason it is necessary to make the dif- 
ferentiation is that, if you are deciding a particular case, 
for example, in most situations you must call the parties 
before you by giving them certain kinds of notice and the 
facts must be established somehow. Differences between 
the two have been recognized from time immemorial. They 
are recognized by the Supreme Court of the United States 
at every term, and it seems a reasonable thing to accept 
that division as one of the starting points in discussing 
this subject. But this subject is not as complex as these 
various categories we have heard would make you believe. 
It is complex to study because your task as students or 
lawyers is to break through the tremendous welter of 
words to find out what it is that people are talking about. 

We have heard this afternoon lengthy quotations from 
various decisions. Quotations are used over and over and 
over again, not merely by my distinguished friend over 
here on the right but by all kinds of people, particularly 
those who write law review articles. Severed from the 
ease, they seem to mean one thing, but in place you will 
find that they mean something that is normal and logical. 
The statements in judicial decision are usually answers to 
specific arguments, and who would try to understand the 
answer without understanding the question! 

The previous speaker has read definitions in Section 2 
and has compared them with the judicial review provisions 
in Section 10. Of course you can get very many odd effects 
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under tiiis Act if yon operate tliat way. If yon do not read 
tlie whole and find out wliat modifications of definitions in 
Section 2 have occurred before you get to Section IO5 yon 
get some very strange results. It will be disastrous to you 
if you try it in court. 

It is said that under this Act “all is changed.’’ If there 
is a reactionary wing of the legal professioig it prays that 
the previous speaker’s gloomy predictions are true. But 
I am concerned that people be not misled. It nmiiid be 
unwise to let the word get ont, either by way of criticism 
of this Act or otherwise, that it does something which it 
does not do. Anyone who attempted to apply generally, 
or assnme generally, that this law had “changed every- 
thing” will find himself in deep trouble. That has hap- 
pened in court a time or two already. 

Another thing which the previous discussion illustrates 
very well is the difiieuities of the lay administrator. But 
a lay administrator, let us assume, looks at it and says, 
“It changes everything.” When he got to that iioint, he 
would call in his official counsel who understands federal 
legislation and he would conclude very rapidly that it did 
not mean all the dire things that we have just been told. 

One of the things that seems to me most captious is the 
discussion about the Federal Eegister. I have not noticed 
in the last ten years that costliness is a bar to initiating 
governmental processes. It is suggested now tluit agencies 
publish their rules once a year; how, pray, in this field 
with its rapid change would we know from one year to the 
next what the situation is? It is said that the Federal 
Begister is of importance only to large concerns and their 
lawyers. I can speak from personal experience on that 
score. I am not a large concern myself, nor am l a lawyer 
for large concerns. I get three copies of the Federal Keg- 
ister every morning and make good and indispensable use 
of all of them. 
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It is said that the previous speaker is one of the few 
people Vvdio gathered all the federal procedures^ all the 
information. A most remarkable individual, because one 
of the findings of the Attorney/ General’s Committee was 
that many of the procedures were absolute!}’ unobtainable 
even by an official body such as it was. It took that com- 
mittee two years to gather the public information. Even 
then some of the departments went to the President and 
secured iimiimiity. They would not even talk with the 
Committee or its staff. It is to he clonbted that the Brook- 
ings Institute has ways of finding out procedures that law- 
yers, business concerns, and a Presidential commission 
does not have. The ordinary private individual undoubtedly 
was faced by an intolerable situation. 

Have we so soon forgotten the Hot Oil case? There a 
lawyer stood before the Supreme bench and described how 
neither his client nor himself had ever seen the regulation 
under which he was prosecuted until it was pulled out of 
the hip pocket of a field representative of a certain agency, 
and that he did not believe the court would require him 
to be bound by such ‘Giij) i^ocket jurisprudence.” The 
Court agreed with Mm. The government’s brief admitted 
that even the agency was unaware that it had repealed its 
own regulation. Yet it is suggested that you should not 
publish these things. 

My learned friend implies that the publication require- 
ments are in this Procedure Act. The Federal Eegister 
has been in existence since 1936. Those materials were 
suppovsed to be in there from the beginning. If anybody 
wanted to require people to be bound by a regulation, 
according to the Federal Eegister Act, it had to be in the 
Eegister. The American Bar Association did not invent 
the Federal Eegister. As a matter of fact, I know from 
personal experience it had nothing to do with the creation 
of the Federal Eegister, It was not consulted about 
the Federal Eegister. The Attorney General’s Commit- 
tee found in its checldng that the Eegister Act was not 



62 


Eespofse to Mr. Blachly^’s Critique 


working just because it did not contain in so many positive 
words, “Tliou slialt publisb.” Tlie Eegister Act require- 
ments were stated in negative form. That’s about what 
it comes to. The Procedure Act now minces no words on 
the point. 

The suggestion was also made that it is a “damnable” 
thing, if I heard it right, that a regulation should not be 
enforceable if not published. But shall honest and sincere 
people suifer penalties to violating requirements of a hun- 
dred distant agencies without opportunity to know offi- 
cially what those requirements are! Publication has been 
fundamental in the western world since the classic inci- 
dent of the Twelve Qhibles in Eome. The purpose and 
reason for publishing is not only so that those who wish 
to read may, but so that the rule cannot be changed and 
said to be something which it was not. The only way we 
know to fix terms is to put them down somewhere so that 
they may be verified if need arises. 

There was some talk about the declaratory order pro- 
vision. The declaratory judgment was not invented by the 
American Bar Association. I suppose the man mainly 
responsible is Professor Borchard of Yale. Of course we 
had them in the state courts very successfully for many 
years and the Attorney General’s Conmiittee, made up of 
various government representatives, concluded that admin- 
istrative tribunals should have the same declaratory xiower. 
As a matter of fact, it is very strange that anybody should 
object, particularly anyone who is in favor of the admin- 
istrative processes, because he is saying in effect that 
administrative agencies of the government ought to have 
more limited and more formal jurisdiction than other agen- 
cies of the government such as courts. 

What has happened this afternoon ought to demonstrate 
that, if you are serious students of this subject, you need 
to study very hard and thus be able to make up your own 
mind as to whether some of these criticisms of these 
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charges are true. Unless you can you will not be able to 
practice administrative law in federal agencies with any 
degree of assurance. 

Thank you very much. 


DISCUSSION PEEIOD 
Februaey 1, 1947 

The Session Convened at 3:30 p.ni. 

Deait Vanderbilt : I recall one incident from the Attor- 
ney General’s Committee work on the subject of regula- 
tions. While one agency was handing out a set of regula- 
tions by which the public was to be guided, its own agents 
were blandly ignoring that and operating upon a secret 
set of instructions which were mimeographed and which 
were collocj[uially known as the “Mims.” So the public 
had printed regulations by which they blindly stumbled 
along and the agency representative who fixed it uj), or 
fixed it down, as the case may be, was operating by a 
mimeographed set of regulations which were of later date 
and validity. The fact is I got stuck in one of those pro- 
ceedings before I found out to the contrary. 

I am sure Mr. Benjamin must be bubbling over with 
questions because he not only wrote one volume on the 
subject but, as I recall it, six. Is that right! 

Me, Benjamin: I wrote one and the staff wrote five. 

I would like to ask one or two questions. I would like 
to preface it by saying that I think that this bill is far 
better than any other bill that has been presented by, for, 
or ill cooperation with, or in some other relation to the 
American Bar Association. 
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I think it is very much better than in the form in wMcli 
it was first introduced in the Congress. 

It seems to me that there are a riomher of problems 
about it. I do not feel the dihiculty that Mr. Blaclily i ools: 
that the provisions with regard to hearing are ])rctt:r gen- 
eral. Except for the section on evidence as to wliieli 1 lia\'e 
some questions. They do not confine the ageiicy to any 
particular form of hearing procedure. 

I T/as curious when Mr. McFarland said earlier tlia,t i 
had some predilections in my own study vrliieli 1 do not 
recognize myself, whether he meant by that that I eaiiie 
to some eonelusions he did not agree witli ? 

I v/oiiid like to say this : I reeoimnended pretty strongly 
against a general act in New York partly because New Y'ork 
already has individual statutory procedures governing inost 
of the points that I think are legislatively covered l)y this 
bill and also because judicial decision has covered many 
of the other points, such as the imi3ropriety of basing 
decisions on matter not in the record and the requirenieiit 
of findings of fact. Those are matters of decision by the 
courts and a general statute, I think would be inadvisable 
here. I think also in the federal field there is risk in the 
general statute and it is that to v^hich I would like to 
direct a few questions. I think there is a danger in trying 
to ;preveiit abuses in particular application for in inakiiig 
sure you are preventing an abuse you are thinking of you 
may hamstring something else that you are not thinking of. 

Against that background I would like to ask Mr. McFar- 
land a question about Section 9(b) which relates to licenses 
and provides, in the second part of that subsection, except 
in certain cases where public interest, and so on, otherwise 
requires, which is so vague I do not know how it 'would be 
applied. But that is jaart of mj* question. license 

revocation proceeding can be instituted until the licensee 
is given an opportunity in writing, on a -written statement 
to demonstrate or achieve compliance. ” 
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M3' guess is that that is directed to what is considered 
an abuse perhaps in some types of SEC proceedings where 
publicity through the institution of an action is highly 
damaging. But it still seems to me that it opens the way 
to hainstririgirig in some other kind of license revocation 
proceeding. I am not clear about what is meant by “^Mppor- 
tiiiiity to demonstrate or achieve compliance.’’ I do not 
know whether there is an implication that there is nothing 
that 3^011 cannot cure h}?’ later achieving compliance. 

I am particularh’ concerned with the question why jmu 
cannot start the license revocation proceeding until you 
give them that opportunit3u 

Me. McFaslaud: I can very well see on a theoretical 
l)asis wh}'- you Avoiild ask that question. The answer can 
be long or short, the short answer being the difference 
between what is done in the federal field and what is done 
in the states. 

Federal licensing, in the first place, deals mainly with 
large industrial, agricultural, or financial institutions and 
the idea of giving warning is already embodied in some of 
the statutes. As a matter of fact, in iDart of the banking 
system it is mandator}^ that two v/arnings he given and 
two chances be alforded. The suggestion was made that if 
the bankers v/ere entitled to two warnings, iDerliaps other 
people were entitled to one. Nobod}^ objected to it. 

Me, Behjamik-: For instance, you have a Master’s 
license, or a Pilot’s license, which is very much like a state 
license. Maybe most of those cases would be public inter- 
est, and so on, which would wmive that provision. It is 
prett3' hard to say which is which, and when an agenc3^ 
starts, it is running a risk. 

Me. McFAELAirD : When 3^11 examine the precedents and 
the general situation, you will find that — although 3mu ma3' 
think those words are prett3^ vague — ^it is just about a cor- 
rect view of the federal policy and system. 
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Me. Benjamin: Wliat about taking over an insolvent 
bank b^^ tiie Controller of the Currency! Does he have to 
give a written statement? 

Me. McFaeland: He’s not revoking any license. Ton 
can be sure that, if it were potentially disruptive, we would 
have heard about it. 

Question : I would like to direct a question to Professor 
Blachly and it is this : Is his position, as he has expounded 
it here this afternoon, liased on the jireinise tliat substan- 
tially all administrators or administrative agencies uni- 
formly carry out objectively and fairly the program that 
had been delegated by the legislative branch to the admin- 
istrative agencies ! 

Mr. Blachly: That is very hard to answer. You have 
some great difficulties in that respect. The tirst is the dif- 
ficulty that many statutory authorizations are so very 
vague. When the statutory authorizations are vague, the 
agency must, in carrying out its functions, exercise con- 
siderable discretion. I think you will find that is true all 
the way through.. 

In the second place, if the agency goes beyond its juris- 
diction there is always a remedy — any individual who 
thinks that the agency has gone beyond its jurisdiction can 
appeal to the courts. The agency must, according to the 
general scheme of law, stay within its jurisdiction. But 
what it actually will do in any iiarticular case is a very 
difficult matter to say, and it is especially difficult because 
of the fact that the court may or may not agree with its 
views as to the limits of its powers. 

Question: I had particular reference to the field of 
administrative discretion. Do you base the position that 
this Act goes too far on the premise tliat administrators 
in agencies have been unbiased and have been fairly objec- 
tive and have observed, for want of a better expression, 
^Miie processes of law” with reference to the rights of 
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private individuals! Do you feel tliat in tlie field of discre- 
tion administrators have been vdtliin their proper juris- 
diction with fair uniformity? 

Me. Blaghley : I tried to point out that the big field of 
discretion is in the regulatory actions of the government, 
and there the statutes themselves are extremely vague as 
to just what the agency shall do. Also, it seems to me that 
by and large they have pretty uniformly been upheld in 
what they were attempting to do in the cases that have 
come before the courts. 

Take, for instance, the Hope Natural Gas ease, the Inter- 
state case, the Pipeline case, and so forth. In these 
instances the agency appeared, on the face of tilings, to be 
going perhaps a little bit beyond its statutory authoriza- 
tion in placing an original cost basis upon the gathering 
of production facilities. But the Supreme Court upheld 
them in that, and in ease after case where an objection has 
been made that the agency has gone beyond its jurisdiction 
the courts have upheld the agency in its actions. 

I do not think you can make any definite statement as 
to whether or not administrative agencies have remained 
within their jurisdiction. On the whole, I think that the 
agencies have been sustained on appeal about as often as 
the lower courts have been. 

Deaf Vafdeebilt : Is not that something, though, that 
is very hard to learn! I had occasion for two years to 
check through apijlications for certiorari and I very defi- 
nitely got the opinion that when the agency thought it 
was going to lose on its way up to the Supreme Court, it 
did not pursue that case; it only took the cases that were 
either vital to the continuance of the operation of the 
agency or that they thought had something better than a 
fifty-fifty chance. Therefore if we view the action of the 
Supreme Court on certiorari applications and subsequent 
judgments thereon, we are apt to get quite a false view 
of what is actually going on in some of the federal agen- 
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cies because the tough eases are quietly settled. At least 
that’s my suspicion. 

Mb. Benjamin : I think it goes a little further than tliatj 
certainly in New York. As long as you have a limited 
scope of judicial review, which I think you should have, 
it is not fair for the agency to say, *^The court must uphold 
our decision if it is a rational decision, even if we iiuiy be 
wrong,” and then to say, “The court finds all the time 
that we are right.” The court does not find that they are 
right. It Just finds that tliej?- are rational, assuming that 
the agency has acted in an honest Judgment in getting to 
that point. 

May I add one more thing that I think ought to he said 
in relation to a discussion of a general Act like this and 
that is that one danger of a general Act is once it is passed 
people will sit hack and say, “Now we have solved every- 
thing, we have passed a law and the agencies have to be 
good.” I think Mr. McFarland Vvmuld agree that a great 
deal more still remains. 

In relation to the last question, if agencies have abused 
their discretion they can still, if they wanted to, abuse 
their discretion considerably under this Act. Fimdameiitally 
what you need is education of the administrator into a 
recognition that a good administration is equivalent to 
fair administration. 

Dean Vandebbilt: Was not that pretty well brought out 
though. Ml*. Benjamin, in the congressional debates in both 
Houses with numerous congressmen and senators saying, 
quite without regard to party, “This seems to be all right 
but we are going to keep on watching you men in the agen- 
cies and if this does not work, we are here and we vrill be 
hack at you again. ’ ’ 

Mr. Benjamin: I do not know that watching them is 
going to do any good. If they said, “This looks all right 
but we will keep on trusting* you to do a good Job,” I think 
they might get further. 
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Question: I wonder if Mr. McFarland would care to 
coimiieiit on the effect of the use of the word “ siibstaiitiaP ^ 
ill the statute in connection with the evidence upon which 
judicial review is based — as to whether he thinks the 
Dobson rule is affected by the statute ? 

Me. McFarland: I can answer your question very siin- 
jjly by saying no. 

Question : I should like to ask Mu*. McFarland whether 
what the Attorney General implied in the statute defining 
“order” and “rule” will have any practical effect upon 
usage by the agencies ? Can it be said that the statute was 
a mandate to the agencies to use those terms instead of the 
ones they are now using? 

Mr. McFarland : The answer is no. 

Qitestion: The purpose of the Act as reflected by the 
title is to improve the administration of justice by pre- 
scribing fair administrative procedure. It seems to me 
that carries the strongest implication that the adminis- 
tration of justice needed improvement and in particular 
that we needed fair administrative procedure, further 
implying that what we have at the moment is unfair 
administrative procedure. It seems to me that in his first 
remarks Mr. McFarland dealt rather gently with that 
implication. 

This question, which is very similar to one asked earlier 
but which I think has not quite been answered. The ques- 
tion is this: It is a sort of double-headed question. Is it 
Mr. Blachly’s view that the implication is wrong, that is 
to say, that there is no evil against which Congress is 
called upon to legislate, or if there was an evil, is it Mr. 
Blachly’s view that they adopted the wrong means for 
dealing with it ? 

Me. Blachly: I would say that on the whole, the proce- 
dures of administrative authorities did guarantee a fair 
review. I think you can get no other implication from read- 
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ing over tlie detailed procedures of some 25 or 30 
authorities. 

Ill my opinion, one of the very great difficulties was the 
fact that procedures were not nearly so uniform as they 
might have been and therefore caused confusion. Some ot 
the procedures undoubtedly were too comjilex. .P>ut I do 
not think that, in general, the procedures were such as to 
warrant the attack made by the Bar xA^ssociation upon them 
on the ground of “administrative absolutism.” It seems to 
me that I have heard a dozen speeches by members of the 
Bar in the past ten years tliat have emphasized ‘'adminis- 
trative absolutism,” and I doubt whether half of those 
members who made the speeches had ever studied the 
detailed procedures of the agencies. I think there is a 
tremendous propaganda in that respect. I do thing there 
is a tremendous room for improvement. 

I want to answer one thing that Mr. McFarland said. 

He seemed to infer that I did not believe in publication. 
I do believe in full publication. I believe that a very de- 
tailed study should be made of what publication is desir- 
able and where it should be made and how it should 1)e 
made. In fact I was one of the original people, I suppose, 
responsible for sa^dng that ive should have a Federal 
Eegister Act, and I served on a committee to try to 
determine what should be put in the Federal Register. 
The President required all agencies to send what they 
thought should be put in the Federal Register and the 
men who had charge of looking at those suggestions found 
all kinds of materials under the sun. 

Now, just what should be put in the Federal Register 
and what should not be jut in the Federal Register ! What 
should be placed, not in the Register, but in pamphlets 
published by the administrative agencies so anybody can 
get at them. This, it seems to me, is a fundamental problem. 

I disagree entirely with the statement Mr. McFarland 
seemed to make that I did not believe in publication. I do 
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believe in full publication. I tliink I have suffered from 
the lack of publication as much as anybody, because I have 
worked for the last fifteen or twenty years to find out what 
this administrative process is all about. I also rather 
object to the insinuation that a person who has taken his 
doctor’s degree in Public Law at Columbia University; 
who has since studied Public Law for twenty 3?'ears; who 
has read practically all of the administrative cases; who 
has gone through all the i)i'ocedures obtainable; who has 
read most of the court decisions and all the leading ones; 
and who has made a detailed analytical study of all the 
statutes, is as incompetent to work upon the subject as 
thi'ee old maids on a ranch. 

Deax Vanderbilt : I think now is a good time to adjourn 
the meeting. But I cannot resist telling you of a few of my 
experiences, which I am very careful to say, are not 
in tlie federal held. 1 was having some trouble with 
a state agency over the suliject of milk licenses and it 
gradually came out under cross-examination that there 
was no holder of a permit who had wholly complied with 
tlie statute. That led me into an interesting field of cross- 
examination as to which of the some twenty-four provi- 
sions of the statute the Chief Inspector thought were 
important and to what extent he thought they were impor- 
tant. The witness gravely went through the twenty-four 
sections of the statute which were mandatory in their form 
and he graded each one as to the extent to which he insisted 
upon it being obeyed, ranging from ten percent as a low 
and ninety percent as the high and few came within that. 
These being his grades, you got your permit. If you did 
not, why you did not get your permit. Of course, I think 
that is as good an example as you can find of how these 
fellows who get the feeling that the act is their own and 
the interpretation is their own need to be occasionally 
reminded by either the court or the legislature that they 
are not the sovereign body. 
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Of all the federal administrative agencies, incliidiiig 
those to he discussed in the course of this Institute and 
others as well, the Federal Communications Commission 
(FCC) furnishes the most conspicuous example of the use 
of licensing as the weapon of regulation. It is true that, 
under the very broad definition of “license” in the Federal 
Administrative Procedure Act, most of the other agencies 
also make use of this weapon but none, I think, does so 
to the same extent, or in the same all-embracing inaiiner, 
or over a subject matter having equal significance. 

My discussion begins, and will end, with the thought that 
no field of administrative procedure presents greater prob- 
lems, or is open to greater abuses, or has been less ade- 
quately exi)lored than licensing. I need not tell you what 
rapid strides it has made in recent years as a favorite 
method of government of achieving regulatory purposes. 
The FCC may be regarded as the princijial laboratory 
where experimentation in its possibilities and dangers has 
been carried on. It is appropriate, therefore, that con- 
siderable attention should he focused on the impact of 
the new statute on this agency. The story can be told only 
superficially in the time available. 

NATUEE OP THE PCC’S EEGULATOEY FUNCTIONS 

The Communications Act of 1934 was, as stated in its 
first section, enacted for the purpose of regulating inter- 
state and foreign commerce in conmiunication by wire and 
radio. Eadio communication is defined by the act as the 
transmission by radio of writing, signs, signals, pieliires, 
and sounds of all kinds. Wire communication is delhu’d 
in similar terms with respect to wire, cable, or other like 
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coiineetioii. In recent years the word ‘telecommunication” 
lias won general acceptance as a convenient term embrac- 
ing all forms of communication by electrical processesj 
whether wire or wireless. 

The Act created the FCG, a commission coinxiosed of 
seven members appointed by the President for staggered 
seven-year terms, with the advice and consent of the 
Senate. The chairman is designated by the President. 

With exceptions that are not immediately pertinent, the 
FGC is charged with administering the provisions of the 
Act. Its jurisdiction represents a merger of powers and 
duties wliich, prior to 1934, were scattered among several 
federal agencies. The most important of these were the 
Interstate Commerce Commission and the Federal Eadio 
Commission. It has the common carrier jurisdiction for- 
merly exercised by the Interstate Commerce Commission 
over the rates and practices of public utilities engaged in 
interstate or foreign communication, whether by wire or 
radio, such as the cable, telegraph, telephone, radio- 
telegraph and radiotelephone companies. It has the licens- 
ing jurisdiction formerly exercised by the Federal Eadio 
Commission over all forms of radio communication, includ- 
ing the radiotelegraph and radiotelephone common car- 
riers, as well as broadcasting and many other uses of radio. 
Ill 1937 Congress conferred on it an additional field of 
regulation relating to radio equiiiment and radio operators 
on board ship, having as its purpose the promotion of 
safety of life and property at sea, pursuant to an inter- 
national convention on that subject. 

Except for incidental references I shall pass over the 
FCC’s jurisdiction in other fields in order to concentrate 
on radio licensing. The common carrier provisions, assem- 
bled ill Title II of the Act, are an adapitation of the provi- 
sions of the Transportation Act which will be fully dis- 
cussed ill the lecture on the Interstate Commerce Coiimiis- 
sion. The iirovisions relating to radio equipment and radio 
operators at sea, contained in Part II of Title III of the 
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Act, relate to a subject sufficiently different from tlie sub- 
jects to wliicli tile Act is principally devoted tliat to include 
them ill this discussion would entail unnecessary confusion 
and an undesirable curtailment of time for considering 
matters in which I am sure you will be more interested. 
You will understand, I am sure, that in passing over these 
two fields of the Commission’s jurisdiction I am not be- 
littling their importance or their difficult problems, either 
substantively or with respect to administrative procedure. 

The radio licensing provisions are contained in Part I 
of Title HI of the Act and are almost a verbatim i*epro- 
duction of the Eadio Act of 1927, under which the Federal 
Eadio Commission functioned from 1927 to 1934. That 
was preceded by the Eadio Act of 1912 under wiiicli the 
Secretary of Conuiierce functioned as the licensiiig au- 
thority for 15 years. In those years, particularly the score 
of years since 1927, is packed a lot of important history 
relating to procedure, without some knowledge of wliich 
the reasons for the FCC’s present procedure cannot be 
fully understood. The present procedure is the composite 
result of constant experimentation on the part of the PCC 
and its predecessor, the Federal Eadio Commission, largely 
in the direction of efforts to derail the iiroeedural require- 
ments of the Act and of due process, and of court deci- 
sions which, on the whole, have tended to force recogni- 
tion of those requirements. For want of time I shall be 
unable to do more than give you a bird’s-eye view of the 
procedure as it now stands. 

It is a truism that, notwithstanding even the express 
provisions of a statute, the substantive law and the facts 
and events and persons to which it applies have an all- 
important role in moulding the procedure and that the 
procedure, once established, has no small influeiice in its 
repercussions on the substantive law. I don’t know of any 
field in which this truism has been more dramatically 
demonstrated than in the regulation of radio communica- 
tion. Perhaps this is because I have been so close to it, 
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and iiave done so little else, for over twenty years. Per- 
haps also it is because events have moved so rapidly with 
the result that something corresponding to the experience 
of centuries in other branches of law has been telescoped 
into two decades in this branch. At any rate I find it 
impossible to conform to the outline prescribed for this 
series of lectures without first giving you an over-all 
review which will trespass to some extent on each of the 
succeeding Iieadings. 

Mr. Justice Frankfurter, applying one of his favorite 
inetaphors, has said that the chameleon of the radio por- 
tion of the Communications Act is the standard public 
interest, convenience or necessity” which Congress formu- 
lated as the guide to the FCC’s exercise of its jDowers, 
that is, the channel within which its functions must be 
performed. The standard has changed color with each of 
the nine cliairmen and the twenty-two other members who 
have served on the FCC and its predecessor coimnissioii. 
That would not be important to a discussion of the proce- 
dure if it were not for the fact that frec{uently a change 
in color in the standard has been reflected in a new tint on 
the procedure. 

Perhaps tlie simplest method of illustrating the impor- 
tance of the standard, and its eventual effect on procedure, 
is to suppose that the same scheme of government were 
ajjplied to the State of New York as is applied by the 
Communications Act to all persons who operate, or desire 
to operate, radio stations. This supposition is not without 
Justification since, in a measure, statutes such as this are 
bringing about a re-subdivision of the United States. 
Imagine that, in lieu of the governor the legislature and 
the courts of this state you had a council of seven ap- 
pointed by the President, imagine also that the state 
constitution, its statutes and the hundreds of volumes of 
reported court decisions were to give way to a short code 
somewhat as follows : 

Section 1. No one many enter the state of New York 
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unless lie convinces the council that his entry will serve 
^ ^ public interest, convenience or necessity. ’ ’ 

Section 2. No entry permit is valid for more than three 
years, at the end of which the holder, if he wants to stay 
in the state, must again convince the council that his coii- 
tiniied presence will serve “public interest, convenience or 
necessity. ’ ’ Otherwise, he shall he deported. 

Section 3. The council may promulgate anj?- law it pleases 
provided only that the law be such as is recpiired hy ^ ' public 
interest, convenience or necessity.'’’ Any violation of one 
of the coimcirs laws is ground for deportation. A violation 
is also subject to prosecution and fine in the courts (this 
provision, for some reason, is never used). 

Section 4. The conduct of the inhabitants of the state 
must, in all other respects, conform to “public interest, 
convenience or necessity.” Anyone who acts contrary to 
this standard shall be deported (this section, I should ex- 
plain, is not to be found in the charter but was inserted by 
the council itself so far suceessfully as far as the courts 
are concerned). 

Section 5. The boundaries of the State shall be fixed by 
the council according to “public interest, eoiivenience or 
necessity” (under this section people who thought they 
were in Comieetieiit or New Jersey may wake up any morn- 
ing to find that they are in New York, or more likely, that 
they are in all three states). 

Section 6. Anything that may have been overlooked in 
the foregoing is to be done or decided according to “public 
interest, convcnieiiee or necessity. ” 

There you have it, at least as it was when the Radio Act 
of 1927 was enacted; all the law in six sections easily 
memorized by any school boy. There is no longer any 
excuse for ignorance of the law. 

Needless to say, again to quote Mr. Justice Frankfurter, 
this is “pernicious oversimplification.” There is, of 
course, no real law in a state until the standard is given 
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some measure of definition and meaning, that is, until it 
is translated into siibstandards that can he applied directly 
to the persons regulated and the fact situations which 
arise. Until this is done, furthermore, the procedure can- 
not be satisfactorily crystallized. It is impossible to tell 
vdiat persons and interested parties, and to what extents 
notices and opportunity for hearing are necessary. 

So far I have not mentioned what is easily considered 
to be the principal problem in interpreting and applying the 
standard. It is, to continue the same imaginary hypothesis, 
that tlie State of New York will hold only a given number 
of people and tliat many more are applying to enter than 
can be accommodated. The standard must therefore be 
used as a guide for choosing a few out of many as well as 
a guide for maintaining orderly and efficient conduct by 
the people who are already inhabitants of the state. This 
peculiarity, which is commonly referred to as the ‘ ‘ scarcity 
theory” has, as you might imagine, terrific repercussions 
on the law of the state. Its significance, in my opinion, 
being greatly exaggerated as a reason for making laws 
under the heading of “imblic interest, convenience or 
necessity ” that the council has no right or power to make, 
but that is neither liere nor there in this discussion. 

It is important, however, to note that the scarcity 
theory ” does not apply to the whole state. The state has 
had to be subdivided into regions to each of which only 
one class of persons will be admitted. In fact one of the 
important legislative fnnctions of the eoiincil is to make 
this subdivision, again according to the standard of ‘^pub- 
lic interest, convenience or necessity.” One region is set 
aside for standard AM broadcasters; others for other 
kinds of broadcasting such as FM and television, including 
black and white and color. Still others must be set aside 
respectively for persons engaged in operating various 
other kinds of radio stations, such as those used by the 
radiotelegraphy and radiotelephony communication car- 
riers, aviation, maritime, police, fire and miscellaneous 
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emergency services, railroad, taxi, bus, truck, amateur, 
experimental, etc. In each region ‘‘public interest, con- 
venience or necessity” means something different than it 
does in any other region. For example, in connection with 
the common carrier radio communication companies, it 
includes, or at any rate should include, a close iiarallel with 
the standard under which the construction of a new wire 
line or of an extension of any wire line is authorized, namely, 
“public convenience and necessity.” Broadcasters on the 
other hand are, by specific provision, declared not to be 
common carriers. The “scarcity theory,” however, applies 
to both broadcasters and communication common carriers, 
that is, there is in theory at least, a limit on the number 
who can be admitted to their respective regions. As to 
other regions, there is no scarcity theory. Anyone who 
applies, and fulfills certain reciuirements, is admitted with- 
out any limitation on the total number. That is true of 
amateurs. In the case of airplanes and maritime vessels, 
not only are all admitted who apiily but to a large extent 
they are recpiired to come in. With respect to these regions 
there are no procedural problems which would be of par- 
ticular interest to this discussion and they may be passed 
over. As already suggested, there are controversies from 
time to time as whether one region should not be larger 
and anotlier smaller, but this difficulty is common to all 
the regions. It is also a difficulty which is very largely 
decided by international treaty. 

Tile two regions in whicli the “scarcity theory” plays 
the greatest role are broadcasting and radio communica- 
tion eoiiimon carriers. Since the latter runs so close a 
parallel to the wire communication common carriers they, 
too, may be omitted. This leaves us to deal with broai 
casting exclusively. At this point I shall abandon the 
comparison with the State of New York and return to the 
terminology of the Communications Act. 

The cornerstone of this act is that you may not operate 
any kind of a radio station without a license from the 
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FCC. If you do you are subject to a $10,000 fine and two 
years’ imprisonment. So normally you apply for a license 
before starting to operate. 

Under the act your application is made on a form pre- 
scribed by the FCC which is given very broad powers as 
to the information it may require, '^lat you actually 
apply for at first is a construction permit. If you succeed 
ill obtaining a permit and you fulfill its conditions you are 
then granted a license. Curiously enough you would hardly 
guess the procedure to be followed from reading the 
statute. 

Section 319(a), covering applications for construction 
permit, stipulates that the FCC may grant the permit if 
“public interest, convenience or necessity” will be served 
but is completely silent as to any requirement of notice or 
opxjortunity for hearing either to the axiplicant or to any 
other iiersons who may be affected. Section 307(a) stipu- 
lates that the Commission shall grant a license of “public 
interest, convenience or necessity” will be served. Sec- 
tion 309(a) provides that if upon examination of any 
apxilication for a license, or for renewal or modification of 
license, the Commission shall determine that “public inter- 
est, convenience or necessity” would be served by the 
granting thereof it shall authorize such issuance, renewal 
or modification. It further lorovides that in the event the 
FCC does not reach such decision, it shall notify the appli- 
cant, shall fix and give notice of a time and place for hear- 
ing, and shall atford the applicant an opportunity to be 
heard under such rules and regulations as it may prescribe. 
Taking these sections at their face value, there is no 
requirement of notice or hearing in connection with an 
application for construction permit; in connection with 
applications for licenses, or renewals or modification of 
licenses and notices an opportunity for hearing are re- 
quired only if the application is not granted, and the only 
person afforded an opportunity to be heard is the appli- 
cant. None of these three factors is the law. From time 
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to time the FCC has tried to give literal effect to them 
but decisions of the reviewing courts, iiielndiiig the 
Supreme Court, have resulted in soiiiething very di iTej-ent. 

As you all know, the granting of an applicntiiui for a 
new broadcast station, or for increase in hours of opera- 
tion for an existing broadcast station is almost certain to 
have an adverse effect upon persons vdio already liave 
stations in operation or who are applying for tlieiu. ’'ifh.e 
granting of the application may result in iirhu-rerence to 
and existing station, or to a station proposed by st>me 
other applicant. It may make it impossible to grant one 
or more other pending applications because of intcu'ferouce. 
The reviewing courts have held that a person who will 
thus he adversely affected must 'oe gir'en an opportimity 
for hearing. The proi)osed new station may lia\m an eco- 
nomic effect on existing stations in the same locality 
because of a real or supposed inadequacy of commercial 
support for more than the existing number of stations. For 
a considerable period the FC-C took tills into account and 
considered the licensees of existing stations as legitimate 
parties in interest. Then with a change in chairmen it 
changed its mind. The issue went to the Supreme Court 
which seemed to say that the Commission does not have 
to take the economic effect into account. 

Then there are cases where an application has been 
opposed because of the past or proposed program service 
of the station. This is an extremely important Imt ricbu- 
loiis field on which the Supreme Court has not yet passed. 
At present the FCC’s rules seem to be that persons having 
such objections may appear and give testimony on ahnost 
anything hiit are not to have the standing of ])ariie.s. 
There is also what I think was intended by Coiigross to 
be the principal ingredient in interest, convenience 

or necessity” as applied to broadcast .stations, namely, 
that the FCC shall make such distribution of broadcast 
facilities 

among the several states and communities as to provide a iVnir, 
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efficient, and equitable distribution of radio service to eacb of tlie 

same 

Tills leads to tlie recognition of a measure of right to 
participate on behalf of representatives of states and other 
geographical subdivisions in the country. 

As interpreted by the courts the Commission mustj on 
an application for a construction permit, afford oppor- 
tunity for hearing to anyone adversely affected by way of 
interference. Once that hearing is over, and the applica- 
tion is granted, there is usually no further hearing when 
it comes to application for license. In other words as con- 
strued b}?- the courts the act recfuires the hearing not only 
before an aijplication is rejected but also before it is 
granted when it adversely affects another licensee or 
applicant within the meaning of the words ^‘adversely 
affected. ’ ’ 

So far I have talked mostly in terms of an application 
for a new station. Once you get a license, it is for a period 
of three years in the case of broadcast stations; in the 
early days it was only for three months. For other kinds 
of radio stations the license may be for as long as five 
years, but usiialty is not. Not less than sixty days before 
the expiration you must apply for a renewal which the 
Commission will grant or deny according to the same 
standard. Over the years most renewal applications have 
been granted more or less antomatically if, as is usually 
the ease, the applicant furnishes all dlie information re- 
ciuired in satisfactory shape. A certain numher, however, 
are held up and of these some are set for hearing. There 
are, in general, two grouiis of reasons for setting renewal 
applications for hearing. In one group are those eases 
where someone else lias filed an application, usually for a 
new station which if granted would make further opera- 
tion of the existing station impossible for technical rea- 
sons. For example, John Doe may apply to use the fre- 
quency 660 kc ill New York City or within a short distance 
of New York City. WEAF is now using this frequency. 
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Either WEAP or John Doe must give way and a sort of 
competitive hearing* is held. The other gronp of reasons 
may he broadly described as misconduct on the part of the 
station whose license is sought to be renewed. In other 
words renewal proceedings are used for diseiplinaiy or 
penal purposes, the sanction or penalty being denial of the 
application, 

I must pause here to interject that this use of the 
renewal proceeding was an unforeseen development, not I 
believe contemplated by Congress. The act contains a sec- 
tion providing for revocation of license with a list of 
grounds, to which I shall refer presently. The fact remains 
that in twenty years there have been only two or three 
instances of revocation of licenses and a very extensive 
use of the renewal procedure for purposes of discipline 
and punishment. The principal cause for this is found in 
the advantages it gives the PCC. 

Actually, during the twenty years there have been rela- 
tively few stations eliminated by denial of license renewals. 
It has been unnecessary to go this far, once the power of 
the PCC to proceed in this matter has been upheld in the 
courts. What the PCC really does is illustrated by tlie 
events of the past year. There were times in which over 
three hundred broadcast stations whose licenses had ex- 
pired and who had not received renewals. Instead they 
had been given 60-day temporary extensioiis of their 
licenses while the PCC staff scrutinized their applications 
and their performances during the previous license period 
to determine whether to grant the renewar or to subject 
them to hearing. A very few were set for hearing. Others, 
on finding out what was responsible for the doubt in their 
eases, came in and learned that they were accused of this 
or that, usually some type of program or x)rogram prac- 
tice which the Commission did not like. Usually they con- 
sidered discretion the better part of valor and discon- 
tinued whatever it was that was found objectionable, with 
promises never to do it again. Still others were eventually 



Louis G . Caldwell 


8S 


granted renewals. I need not tell you what a lethal w^eapoii 
this liokling up of a renewal is. I do not know of any 
adec[uate procedural safeguard against it. Under cover of 
this procedure the FCC is conducting a very far-reaching 
censorship of broadcast programs, although its members 
will stoutly deny the charge. The trouble is, of course, 
tliat you cannot get judicial review until it is too late, 
after your renewal application has been denied. The 
reviewing court has the power to grant a stay order but 
this relief has been more frequently denied than granted, 
jiartieularly in cases involving programs. So far the 
Supreme Court has refused to take such cases on cer- 
tiorari. Consequently, to the average broadcaster it seems 
sensible to do wliat the FCC wnnts rather than hazard 
annihilation of his means of livelihood in order to be a 
martyr to principle. 

The section on revocation, at least as so far construed 
in practice, puts the burden on the FCC of a much more 
definite notice of charges, and the burden of proving those 
charges. To an unfortunate extent, the burden on a 
renewal application is apparently on the applicant and it 
is difficult to foresee the result or the principles on which 
the result will turn. The revocation section lists as grounds 
such matters as false statements in the application or other 
statements furnished to the Commission, violation of pro- 
visions of the act and violations of any of the FCC ’s regu- 
lations. All these have been read into the act as likewise 
constituting grounds for refusing to renew. More impor- 
tant, there is a broad zone of so-called misconduct which 
cannot be reached under the revocation section ■which the 
FCC has reached, so far successfully on renewal applica- 
tions. Here I must call your attention to another unfore- 
seen development. 

The FCC reads the act as if it requires all licensees to 
conduct themselves during their license periods in accord- 
ance with ‘^public interest, convenience or necessity/’ 
Actually it does no such thing. It requires the FCC to 
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operate according to tliis standard in its actions on appli- 
cations and in making regulations. So far as licensees are 
concerned the act simply requires that the station he 
operated in accordance with the provisions of the act^ with 
the Commission’s regulations and with the terms and con- 
ditions of their licenses. So far, however, the courts liave 
been with the FCC on this ciuestion. 

The act contains a few specific prohihitioiis and coni- 
mands with which broadcasters must com]3ly. It contains,, 
for example, prohibitions against the broadcast of obscene, 
indecent or profane language, and against the broadcast- 
ing of lotteries. The FCC now says, however, it also con- 
tains a command that each licensee must not violate 
‘‘public interest, convenience or necessity” whatever 
that means. By this device the FCC has taken unto itself 
jurisdiction of passing on whether programs and program 
practices conform to this standard. This is notwithstand- 
ing the express prohibition in Section 326 against censor- 
ship by the FCC and against any interference vith free 
speech by radio, and is something which it admittedly 
could not do on revocation. 

It was this development which I principally had in mind 
when at the outset I endeavored to emphasize the proce- 
dural problems presented by the licensing system as used 
by tlie FCC, where the renewal procedure has been largely 
substituted for revocation as the means of discipJiiie and 
sanction, I don’t know of any agency where tlie devtAio])- 
nient has occurred, at least on the same broad scale. IVhen 
coupled with a broad and indefinite standard siicii as 
“iiublic interest, convenience or necessity,” and applied 
to a medium of mass conmimiication, it is sasce]}Libl(i to 
the most arbitrary and capricious abuses and indeed it lias 
been. It is desperately in need of jiroeediiral safeguards. 

I have not exhausted what may be called tlie adjudica- 
tory functions of the FCC. Other types of applications on 
which it passes are applications for renewal of licenses, 
applications for the Commission’s approval for transfer 
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of license or of control in a licensee corporation and cer- 
tain iiiiscelianeoTis types. I don’t think any useful purpose 
will be served by considering them separately. 

Now let us turn to the FCC’s legislative power. With 
exceptions that are not too important these legislative 
powers are enumerated in a series of 18 subsections of 
Section 303 of the act. There is room for some difference 
of opinions as to whether a few of these are reall}^ dele- 
gations of legislative authority as distinguished from 
guides to the exercise of the adjudicatory powers but for 
onr purpose the question is not too important. Most of 
them have to do with the technical and physical aspects of 
radio including such matters as the classification of sta- 
tions, the assigment of hands of frequency to the various 
classes, regulation of the type of apparatus to he used, 
regulations to prevent interference, and the like. A couple 
of tliem have economic corollaries. One of them has been 
construed by Mr. Justice Frankfurter, speaking for a ma- 
jority of the Court in National Broadcasting Co. v. United 
States, 319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943), 
to embrace a lot more territory than seems to have been 
contemplated b}’’ Congress, but still not so broadly as to 
embrace program regulation (I hope). Then there are 
sections or subsections giving the FCC power to make such 
regulations not inconsistent with the law as may be neces- 
sary to carry oiit the x>rovisions of the act. All these legis- 
lative powers are subject to and limited by the standard 
of “public interest, convenience or necessity.” The act 
contains no provision requiring any hearing or other for- 
mal procedure as prerequisite to promulgation, of any 
regulations. There is one exception to this in Section 
303(f) wliieh is really not an exception. It forbids changes 
i.ii the frequency power, or hours of operation of any station 
unless after public hearing the Commission shall determine 
that such change 

will promote public convenience or interest or will serve public 
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necessitj’’, or the provision of this act will he more fully complied 
■with 

Perhaps to make the picture complete I should explain 
here that another section of the act, 312(b) gives power to 
the FCC on its own initiative to modify a license but this, 
too, is subject to the standard and to procedural require- 
ments which, it is believed, are tantamount to a require- 
ment of notice and opportunity for hearing. For many 
years the FCC has had in force and effect the equivalent 
of bulky volumes of regulations. Part of these, the smaller 
part, covers procedure all the way from the form and letter 
of presentation to and including rehearings on decisions. 
The remainder are substantive with a set of general regu- 
lations and then a set for each class of radio stations. So 
far as broadcast stations are concerned they have to do 
almost entirely with the technical and physical aspects of 
radio with a few excursions into the economic field. In no 
real sense does any of them have to do with programs or 
program practices. The FCC has from time to time de- 
clared it could not make regulations on programming 
without violating the prohibitions against censorship. 

Up to this point I have described what may generally 
be called the common law method and the legislative 
method of making law. The common law method is repre- 
sented by the Commission’s decisions, stating facts and 
grounds, resulting from hearings on applications or from 
revocation proceedings. The legislative method is repre- 
sented by the regulations. Unfortunately a large part of 
the law that is now being applied on the conmion law side, 
particularly with respect to broadcast programs, never 
comes to light. It consists of rulings that are concocted 
and enforced when a station is trying to wiggle out of a 
60-day temporary license and to obtain a regular renewal. 
The same, I may add, applies when, during the course of 
a license period, a complaint against programs is for- 
warded to a station and it is required to file a full state- 
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ment in explanation, frequently consisting of a declara- 
tion that it has ceased the practice complained of. 

This brings ns to a third method of making law which 
will not be found in the Communications Act, and yet has 
already proved to be a formidable weapon for compelling 
stations to meet the notions of the FCC. It consists in 
promulgating “standards.” It is an offshoot of an inter- 
pretation of the act as requiring licensees to perform 
according to “public interest, convenience or necessity.” 
Let me give you an example. On March 7, 1946 the Com- 
mission adopted and published a document which is called 
a report entitled “Public Service Responsibility of Broad- 
cast Licensees.” It has become popularly or unpopularly 
known as the blue book, an appropriate title. In length 
it is the equivalent of a full length novel. Its contents are 
entirely devoted to programs and program practices. The 
blue book conies to a climax with its linal chapter setting 
forth conclusions. The basic conclusion is that the FCC 
has a statutory responsibility for improving program 
service for the public interest “of which it cannot divest 
itself. ’ ’ It then proceeds to announce that in issuing and 
renewing broadcast licenses the FCC “proposes to give 
particular consideration to four program service factors 
relative to the public interest.” What is meant, as ex- 
plained by the subsequent language is that, to be con- 
sidered as operating in the public interest, a broadcaster 
must devote a reasonable proportion of time to sustain- 
ing programs, a reasonable proportion of time to local live 
programs, a reasonable proportion of time to programs 
devoted to discussion of public issues, and not more than 
a reasonable proportion of time to advertising matter. 
The blue book makes it clear that these requirements apply 
to all segments of the day with particular reference to the 
choice listening hours between 6:00 p.m. and 11:00 p.m. 
There is no definition as to what “reasonable” means in 
terms of percentage of time or in any other terms. The 
warning, however, is not implied, it is expressed. The FCC 
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will tell yon that these provisions in the Hue book are not 
regulations. It is true, of course, that they are not phrased 
so that thejr can he considered to he violated in the course 
of a license period and thus make the culprit subject to 
revocation proceedings or fine in court under the penal 
provisions of the act. It is just as true, however, that 
licensees are being told that renewal will not be granted 
unless they conform to these standards, I think the FCG 
members who are arguing that these are not regulations 
are wrong under the decision of the Supreme Court in 
Colunihia Broadcasting System v. United States, 316 IT. S. 
407, 62 Sup. Ct. 1194, 86 L. ed. 1563 (1942), but sliall not 
stop to debate that. At the very least I would say that the 
provisions are within the definition of a ‘h*ule” in the 
xidministrative Procedure Act as statements of general 
policy or interpretations formulated and adopted by the 
agency for the guidance of the public.” 

There are several other devices used by the .FCC for 
making law which, wdiile technically they may fall within 
one or the other of the classifications I liave already iiien- 
tionecl, deserve sex^arate consideration. Thej^ will illustrate 
why these questions so rarely get to court. For exaini3le, 
ever so often a renewal axq3lication wull be set for hear- 
ing, a hearing will be held, and finally a decision Avill be 
rendered in which the renewal is granted but the api-ili- 
cant is given a sound spanking for certain x)i'ogram con- 
duct \vhich, in order to get a renewal, he lias discontinued 
and given evidence of repentance. Another example, em- 
ployed several times during the i)ast two years, is not to 
set the renewal application for hearing, but to have a, 
hearing on the question of v/hether there should be a hear- 
ing on the renewal application. In each of the four prin- 
cipal eases of this sort, a petition by some complaining 
party has been dismissed, there have been no hearings on 
the renewals, but the Commission has used the ease to 
announce policies and interpretations having the effect 
and appearance of law in the form of written decisions. 
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jilacli one of them is in effect an annonncement of policy 
or interpretation deduced from ^‘public interest, conven- 
ience or necessity” as apjilied to programs. 

You may be interested in knowing wliat the results were 
ill these four cases. In one of them the FCC held that a 
station may not have a rule or policy under which it will 
not sell time, as distinguished from giving it away, for 
the discussion of controversial issues. This was at the 
complaint of the CIO. A few years before, when the 
broadcasting industry throngh its trade association, 
attempted a code containing a canon to this effect the chair- 
man of the FCC loudly applauded. Well, he was a different 
chairman and the canon was originally designed to get 
Father Coughlin off the air. This time it was the CIO 
and that’s different. In the second case, on the complaint 
of one Sain Llorris, acting for the National Temperance 
and Prohibition Council, the FCC said in substance that 
if a station permits the advertising of alcoholic beverages 
it is raising a siilistantial issue of public importance and 
that prohiliitionists have a right to time on the station to 
reply. In a third ease, on the complaint, an atheist, the 
FCC held that where a station gives time to religions pro- 
grams, such as church services, jirayers and Bible readings, 
it musl not liave any rigid policy barring the presentation 
of the views ol' atheists. In the fourth case in which the 
decision was issued only two weeks ago, on the complaint 
of n del'ented candidate for the governorship of Texas the 
PCffl seetiied io liold that no station may arbitrarily deny 
or r('sli"ici the right of any person or group to discussion 
of a ('oiiirovei’sial issue (even though all sides of the issues 
are {.rc'aled uniformily and fairly) and that where the 
stalioii is (iwiied by a newspaper which has been opposing 
a eaiulidaie ihen any arbitration or restriction on the right 
to present an opposing point of view become ‘‘aggra- 
vated.” Ii, is not necessary to tell you that these are very 
impoj-iant pronouncements. Unfortiinatelj*, neither before 
nor alter ilie enactment of the Administrative Procedure 
. ■{ ■ 
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Act, does it seem possible to get any direct judicial review. 
They are sui generis. 

It is frecpiently stated, and with justification, that the 
Coiimranieations Act gives the FCC no alternative between 
the death penalty and an acquittal. The onty sanctions at 
its disposal are refusal to renew a license or revocation of 
a license. Actually, there are other sanctions since they 
can make life very miserable for an applicant or licensee 
who does not conform, hut no one has found a way to get 
at this sort of punishment. In general the charge is true. 

And yet in a larger sense it is also very untrue. The 
penal provisions of the Communications Act j)rovide pen- 
alties of fine and imprisonment for any violation of the 
act, and substantial fines for any violation of an FCC 
regulation. The courts have a wide latitude in assessing 
anything from a normal fine to a heavy one. This, I am 
sure, was the method by which Congress intended that 
most -^^iolations should be dealt with, that is all eases 
except where the misconduct was so serious and repeated 
that the drastic punishment of taking away a license was 
indicated. The FCC, however, like most federal adminis- 
trative agencies, avoids making use of the Department of 
Justice for such iiiirposes. The penal provisions are almost 
never used except for cases such as violating the basic 
requirement of the act by engaging in radio communication 
without a license. 

I reabk^e that I have taken considerable time to give you 
this general picture in advance. Having done this will, 
liinvever, save considerable time as I deal with the effect 
on the agency of iiarticular provisions of the Administra- 
tive Procedure Act. 

THE EFFECT OP SECTION 8 

By September 11, 1946 the FCC had complied with Sec- 
tion 3 in a very thorough-going and commendable manner. 
Cn September 4, 1946 it released a mimeogTaplied doeii- 
me.nt of 137 single-space pages with appendices, exten- 
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sively setting forth descriptions and statements about its 
organization and the general course and method by which 
its functions are channeled and determined. This document 
adds a great deal to the information ¥7Mch had previously 
been made conveniently available and, although I do not 
recall any great amount of complaint against the FCC in 
this respect, I think Section 3(a) of the Administrative 
Procedure Act had a wholesome effect in bringing about 
an assembljT- of the information under one cover and, per- 
haps also, ill coiniielling the Commission to clarify and 
make definite matters which were vague even in the minds 
of the eonimissioiiers. In criticism, however, I must add 
that no outsider reading the document for the first time 
would become aware of some of the proceedings employed 
such as those I have already described in connection with 
renewal applications. Perhaps their informality and even 
inconsistency forbid any intelligible description. The 
closing sentence of the subsection : 

no persons shall in any maimer be required to resort to organi- 
zation or procedure not so published 

does not help much. If, instead of a renewal license a 
broadcaster gets only a 60-day temporary extension, he 
naturally is not going to refrain from any steps to remed}^ 
the situation simply because they are not set forth in the 
published rules. 

As to the FGC’s eomp)liance with Section 3(a)(3) the 
FCC has consistently complied with the Federal Eegister 
Act in having p)ublished all pronouncements wdiieh the FCC 
regards as regulations. It did not, however, publish the 
blue book nor has it published other documents which may 
be regarded as setting forth what it calls merely standards. 
It remains to be seen what it will do when the next occa- 
sion arises. None has since September 11, 1946. 

For many years the FCC has done a good job in pub- 
lishing its opinions and orders in the adjudication of 
cases. These opinions and orders are made available in 
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mimeographed form as soon as annomiced and are pub- 
lished in animal Yoliimes called ‘‘Federal Coniimmica- 
tioiis Commission Eeports.” The only trouble has been 
tliatj due to wartime and postwar exigencies it is consider- 
ably liohind in publishing these printed volumes but it is 
shoYvdng signs of catching up. Its rules and regulations 
have likewise been promptly published and made available 
in printed or mimeographed form althoiigli, it should be 
added, it is difficult to keep up with the passing of anieiid- 
ments and additions. At resent writing it would be vir- 
tually impossible for anyone to go to the FCC and get a 
complete set. For example, the document I have alread;v 
mentioned which was issued on September 4, 1946 is 
already a book collector’s item. This is not in criticism ot' 
the FCC. The job is more difficult than appears on the 
surface. 

As for Section 3(c), having to do with j)ublished records, 
I should he straying into detail if I spent much time in 
telling you what the problems and difficulties are. It re- 
mains to be seen how the FCC will interpret the x^rovision. 
There are some classes of documents which are regarded 
as confidential and are either not available for inspection 
or are available only on ax:)i3rox3riate ai^plication. These 
for the most part consist of contracts, certain types of 
financial rei^orts, etc., filed by persons regulated by the 
FCC, either under exi^ress authority of the act or, in soriio 
cases, under very dubious authority. I think the eomx}]ai!)i 
has been rather that there has been too iniicli access to 
these doeuiiients rather than too little but would not want 
to pass on the justness of this complaint. Then there are 
documents which ought to come to light and which so far 
have not. These are reports made by the FCC’s various 
departiiienis such as engineering, law and aceountiiiig, 
setting forth facts and arguments bearing on whethoj’ the 
aTjplieation should he granted or denied. Whether tlnese 
are “matters of official records” is yet to be determined. 

With respect to the anomalous opinions of the Comiiiis- 
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sion such as the four I have described, they have regularly 
been immediately published in mimeographed form. I do 
not know whether they will ultimately appear in the bound 
printed volumes but to judge from past performance, 
believe they will be. 

To summarize there is iio room for any extended criti- 
cism of the FCG to date as to its comjpliance with Section 
3. It has done a far better job than practically any other 
federal agency. With certain exceptions it was already 
doing a better job than most of the others prior to the 
enactment of the act. 

THE RULE-MAKING FUNCTION OP THE AGENCY 

PerhaiTs this is as good a place as any to deliver myself 
of a certain amount of disagreement with the definition 
“of rule and rule-making” contained in Section 1(c) in 
the Administrative Procedure x\ct. Notwithstanding re- 
peated judicial pronouncements, even in the Supreme 
Court, I find it hard to agree that the definition should 
include such matters as the approval or jirescription for 
the future of rates, wages, prices, valuations, costs, etc. 
This means, of course, that nearly everything that is done 
in the regulation of common carriers, except for repara- 
tions and the like, is to be called and treated like a “rule” 
unless the particular statute specifically stipulates other- 
wise. Under this definition the PCC’s jurisdiction over 
communication common carriers is almost exclusively 
“rule-making” plus a certain amount of “licensing” in 
the issuance of certificates of convenience and necessity. 

Passing this over I turn to Section 4 of the Act. As I 
have already pointed out with an exception that is not 
an exception, the Communications Act does not require 
hearing as a prerequisite to exercise of the FGC’s rule- 
making powers. They are, therefore, not subject to Sec- 
tions 7, 8 and 11 of the Act. Eemember that I am only 
speaking of radio licensing. This is not true of the FCC’s 
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powers to make “rules” api)licaWe to the communication 
common carriers under title 2 of the act. Title 2 has the 
same sort of requirements with respect to notices and hear- 
ing, with respect to rates, practices, etc., as you will find 
in the Transportation Act. 

In siihstance, the requirements of Section 4 have been 
observed by the PCC for many years. Notwithstanding 
the fact that the Communications Act makes no require- 
ment of notice or hearing on nearly all imjDortant matters, 
the FCC has been extremely liberal in notifying all inter- 
ested parties, in affording opportunity to be heard, and 
doing all that could reasonably be expected to give advance 
information of the subjects and issues. Also, I know of 
no serious complaint against the procedure followed. 

Possibly in the past the FCC has not fully complied 
with the requirement of Section 4(h) that 

the agency shall incorporate in any rules adopted a eoiieise gen- 
eral statement of their basis and purposes 

On the more important cases, howmver, it has published 
rather extensive reports which serve the purpose. I am 
not sure that I agree too thoroughly that this should have 
to be done on all rule-making in the strict sense of the 
word, as distinguished from the broad definition in Sec- 
tion 2(c). 

As for Section 4(c) having to do wdth effective dates 
of rules, I see no hardshii) or important change from the 
practice which has been followed in tiie past. I doubt if 
there wall he any complaint from the FCC. Tliirty days 
after publication does not seem too long, particularly 
since there is a very broad exception w^here good cause 
is found. 

With respect to Section 4(d), the FCC’s rules for years 
have provided for petitions for issuance, amendment or 
repeal of a rule. Consequently, no change was entailed. 

Let me turn back to Section 4(a) and refer to the excep- 
tion made with respect to interpretative rules and general 
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statements of policy. TMsj I suppose, embraces the blue 
book and any other case where the PGC announces a 
so-called “standard” under the heading of “public inter- 
est, convenience or necessity.” I do not believe I have 
ever thoronglity understood the distinction between an 
interpretative rule and other kinds of rules. In a sense 
they are all interpretative of statutory provisions. The 
result of the exception it seems to me is paradoxical as 
applied to the PGC. It must comply with the procedure 
set forth in Section 4 as to its rules on the technical and 
physical aspects of radio, on which there is frequently not 
too raiieli need for this procedure and in any event on 
which there has been little cause for complaint. But far- 
reaching exercise of an authority which is at best dubious 
and extremely controversial may be freely indulged in 
without any restrictions, just so they are called ^ ‘ standards ’ ’ 
interpreting “public interest, convenience or necessity.” 

THE ADJUDICATION FUNCTIONS 

Within the limitations I have imposed on myself in this 
discussion, the PGC has no adjudication functions not 
covered by Sections 5, 7 and 8 of the Act. Actually it does 
have a few such functions, one of them I suppose is the 
authority to ascertain by examinations whether persons 
have the ciualifications to be station operators in the tech- 
nical sense. Another consists in decisions resting on in- 
spections under the portion of the act having to do with 
radio equipment and radio operators on board ship. I 
shall disregard these. 

Likewise under these limitations, all the adjudication 
functions I shall discuss are subject to Section 9(b) relat- 
ing to licenses. 

For convenience I shaU deal with Section 9(b) first. Its 
first sentence reduced to its simplest terms, requires that 
the FGG shall act on applications with despatch, with 
due regard to the right or privileges of all interested 
parties or adversely affected persons. So far as the 
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‘^despatch” is concerned I would welcome word that the 
mandate had been read and carried out at the FCC. On 
some matters where the FCC ought to go slow it proceeds 
swiftly and recklessly. On others, proceedings have 
dragged for years. I am not sure that a general legisla- 
tive direction to he expeditious is going to make much differ- 
ence. So far as ‘ffhe due regard^’ to the right and privileges 
of others is concerned, if this simply means that the others 
have ami3le opportunity to participate and be heard, court 
decisions have already taken care of this. In some respects 
the FCC, in my opinion, is entirely too liberal but this 
goes back to the controversy over the meaning of “public 
interest, convenience or necessity” whether it applies to 
programs, and you are entitled to be heard on such matters. 

The second sentence of Section 9(b) requires that a 
licensee be given opportunity to demonstrate or achieve 
compliance with all lawful requirements before he is de- 
prived of his license by “withdrawal, suspension, revo- 
cation or annulment.” Unless the word “withdrawal” 
means more than I am afraid the courts will hold, depriva- 
tion of license by refusal to renew" is not included. As I 
have already iiointed out, revocation proceedings are very 
rare. It is on renewal proceedings that procedural safe- 
guards, if they are possible, are most vitally needed. In a 
sense, however, the FCC is doing too much of the very 
thing which this sentence seems to require, leading to a 
wholesale process of censorsMi) by means of renewal pro- 
ceedings- I don’t Imow wdiat the answer is except to con- 
fine all disciplinary action to revocation proceedings. 

The last sentence may prove very helpful. The last sen- 
tence of Section 9(b) is not going to make any difference 
in existing practice. It provides that where timely appli- 
cation has been made for a renewal, the license shall not 
expire until the application has been finally determined. 
The FCC’s practice for years has been to grant temporary 
extensions nntil it has made its decision. The real trouble 
has occurred after the decision is in the interim prec?‘fling 
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the taking of an appeal and getting effective interim relief 
from the reviewing court. There have been decisions, par- 
ticnlarly by the Federal Eadio Commission in the early 
days, where a renewal was denied effective on the same 
date that the decision was made. 

These comments on Section 9 are not intended by way 
of criticism. The real trouble, of course, is the use of a 
renewal proceeding as a method of discipline and punish- 
ment. If administrative agencies are to be held to have 
recourse to this sanction, the question of adequate proce- 
dural safeguards is tough, perhaps insoluble. 

I have told you how, on Seiitember 4, 1946, the Conmiis- 
sion published its very thorough-going revision. It was 
designed to comply with all the provisions of the Admin- 
istrative Procedure Act except Sections 5(c), 7, 8 and 11. 
On December 10, 1946 it published a further revision de- 
signed to comply with these three sections which became 
effective December 11. It has done nothing so far, of 
course, to comply with Section 11 which does not become 
effective until J une 11, 1947. 

The provisions of Section 5 other than 5(c) may be dis- 
posed of very briefly. While compliance with them re- 
quired or led to some changes in the FCC^s rules they 
did not lead to any great change in the actual situation. 

New rules were inserted following pretty much the exact 
language of Sections 5(a) and 5(b) covering notice and 
procedure (Sections 1.803 and 1.814). The Coimnission 
already had been in practice following the requirements 
in these respects for a long time. x\s for Section 5(d), 
authorizing the agency to issue declaratory orders the act 
led to a new rule (Section 1.728) following the language 
of the statute. In my opinion the Commission already had 
this ]30wer but it had largely refrained from making use 
of it. So Section 5(d) may have aceomplislied something. 

Section 5(c) covering separation of functions, brings 
us to the more recent revision of December 10. Here it is 
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appropriate to notice the exception appearing in the last' 
sentence, providing that it shall not apply in determining 
applications for initial licenses or to proceedings involv- 
ing the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers. The same exception 
as to applications for initial licenses appears again in 
Section 7(c), covering evidence. This has led to a curious 
distinction between kinds of apjilications at the FCC. 
Applications for a construction permit for a new station 
are clearly exempt from these two sections. Applications 
for licenses following the construction of stations pursuant 
to permits are in a doubtful zone but are assumed by the 
FCC to fall in the same classification as ajiplications for 
construction permits. I would have thought that applica- 
tions to modify a license would not be considered as an 
application for initial license but the FCC so considers it. 

In any event, in giving effect to Section 5(c) on separa- 
tion of functions the Commission has applied it only to 
applications for renewal of license, applications for assign- 
ment or transfer of control, proceedings to revoke or sus- 
pend, iiroeeedings initiated by the Commission on its own 
motion, or by any person other than the licensee, to modify 
a license, and proceedings in which any of these matters 
has been consolidated for hearing with matters not listed. 

In announcing the revision the FCC calls attention to 
the two classes of hearings resulting from the distinction 
and states that it 

has given serious consideration to the advisability of applying the 
separation of functions provisions of the Administrative Procedure 
Act to all 3 hearings conducted by the Commission 

It goes on to say, however, that it decided not to do so at 
this time because of the heavy work load confronting it. 
The result is that, as the new regulation notv reads, appli- 
cations for construction permit, and for license, or f or 
modifieation of license are not included. Neither are any 
of the proceedings under the common carrier provision 
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of tlie act. Neitlier are x>rovisions under the portion of 
the act relating to radio equipment and radio operators 
on hoard ship. Also is omitted another kind of application 
which I have left out of this discussion having to do with 
the transmission of programs to be rehroadcast by foreign 
radio stations which are heard in the United States. This, 
it seems to me, is illogical both generally and in detail. I 
don’t plan to take your time giving reasons but shall con- 
fine myself to saying that whatever considerations make 
for or against the requirement of separation of functions 
applies just as much to hearings on the matters that are 
excepted as to matters which are included. I doubt if the 
Commission’s new regulation (Section 1.8.57) goes as far 
as required and intended by Section 5(c). The Commis- 
sion’s regulation is worth quoting: 

Separation of functions. — (a) For hearings involving the mat- 
ters listed in subsection (b) below, the Commission shall designate 
to preside therein one or more Commissioners, or other duly quali- 
fied officers. Such officers (except Commissioners) shall from the 
commencement of the hearing to the date of submission of their 
decisions and transfer of the cases to the Commission, be relieved 
of ail other duties inconsistent with their duties and responsibilities 
as presiding officers. No such officers (except Commissioners) shall 
consult or confer with any person or party on any fact in issue 
unless upon notice and opportunity for all parties to participate; 
nor shall such officers during such time, be responsible to or sub- 
ject to the supervision or direction of any officer, employee, or 
agent engaged in the performance of investigative or prosecuting 
functions for the Commission. 

You will notice that there is nothing in what I have read 
to pre%^ent the Commission from apioointing, as the hear- 
ing officer, a man who has previously been engaged in 
investigating and if you will, prosecuting the very same 
ease or a factually related case. There is a shocking im- 
plication (which unfortunately corresponds to fact and 
long practice) that it is all right for a commissioner hear- 
ing a case to consult or confer with any person or partj^ 
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on any fact and issue privately. The latter flows directly 
from the exception in Section 5(c) which says that it is 
not applicable to the agency or any member thereof. The 
door is thus wide open for continuation of the abuses of 
the past. 

I shall pass over Section 6 of the Administrative Proce- 
dure Act since it does not have any important effects on 
the FCC. 

In complying with Section 7 of the act, the PCC has 
adopted a regulation covering the designation of what it 
calls “presiding officers,” using that term as the equiva- 
lent of the term “examiners” used in the act. In this sec- 
tion continues the practice of recent years during whicli 
the FCC has not maintained, as it formerly did, a sepa- 
rate body of examiners, but instead has drawn its pre- 
siding officers from its law department (Section 1.843). 
Provision is made for disqualification of the presiding 
officer with what appear to be adequate procedural stipu- 
lations. 

In complying with Section 7 (b) covering hearing powers, 
the FCC has substituted a much more elaborate section 
(Section 1.844) for its former rule, and has included the 
powers enumerated in the act with variations. For ex- 
ample, instead of jiroviding that the presiding officer 
may “take or cause depositions to be taken whenever the 
ends of justice would be served thereby” the new section 
provides that he may “take or cause depositions to be 
taken when authorized by the Commission.” As another 
example, instead of merely providing that the presiding 
officer shall have authority to “regulate the course of tlie 
hearing” the FCC goes further and adds that he may 

maintain diseipline and decorum, and exclude from the hearing 
any person found guilty of contemptuous conduct, 

This provision for contempt is something new in FCC 
procedure. 

With respect to Section 7(c) covering evidence, I liave 
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already told you liow applications for initial licenses (as 
construed by the FCC) have been in a measure excepted 
from its requirements. I do not regard this excei3tion as 
serious since it merely allov/s the furnishing of evidence 
in written form “where the interest of any party will not 
be prejudiced thereby.” There seems to be sufficient evi- 
dence of the intention of Congress to justify the conclu- 
sion that an agency may not avail itself of this exception 
in any cases where oral evidence is really desirable. The 
FCC has made no changes in its rules to comply with Sec- 
tion 7(c). It already had a substantial chapter of regula- 
tions on evidence (Section 1.871 to 1.881) which was some- 
what elaborated last September. I am inclined to think, 
but I am not sure, that the Commission’s regulations 
already incorporated just about all that was important 
in Section 7(c). I should add that in its revision last 
fall the Commission had a few provisions which do not 
seem important to this discussion. 

Instead of providing for the exclusion of irrelevant 
material or unduly material the FCC’s regulations provide 
(with exceptions that do not seem particularly important) 
that 

rules of evidence governing the civil proceedings in matters not 
involving trial by jury in the courts of the United States shall 
govern formal hearing before the Commission. Such rules may 
be relaxed in any ease where the ends of justice will be better 
served by so doing. (Section 1.871.) 

This is pretty broad. A further regulation provides 

The introduction of merely cumulative evidence shall be avoided, 
and the number of witnesses that may be heard in behalf of a 
party on any issue may be limited. (Section 1.872.) 

You will have to judge for yourselves whether and how 
far these regulations depart from the intent of Congress. 

There are also no provisions for carrying out other 
requirements of Section 7(c) such as the right of pre- 
senting a ease by oral or documentary evidence, to submit 
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rebuttal evidencCj and to cross-examine. Perhaps these are 
all implied. 

With respect to Section 7(d) the PCC has a^mided fully 
reflecting the requirements but perhaps unintentioiiall}^ 
Its regulations contained in the revision of September 10, 
is simply 

the record shall include the transcript of testimony and exhibits, 
together with all papers and requests received for tlie record in 
the proceeding. 

Section 7(d) prescribes what shall constitute ^Hhe exclu- 
sive record for decision.’’ Notice the difference. 

We now take up Section 8 of the act, entitled ^^Deci- 
sions,” Section 8(a) entitled ‘‘Action by subordinates,” 
has to do with the making of initial decisions by the pre- 
siding officer, or (subject to the discretion of the Com- 
mission), a recommended decision. Here again we encoun- 
ter the broad exception of rule-making and applications 
for initial licenses. This goes to the heart of a controversy 
which has existed between two schools of thought as to 
FCC’s ])ractiees. Since a sort of procedural resolution 
wliicli was accepted in the year 1937-1939, while most of 
the FCC ’s hearings had been held before employees called 
“presiding oflieers” drawn usually from the law dejiart- 
meut, the first document resulting from a hearing has 
been knov/n as “proposed decision” issued in the name 
of the Commission. This has been followed by opportunity 
for exceptions, briefs and oral argument after which the 
FCC has issued its finak decision. The defects in this prac- 
tice which I think are serious, I have discussed at lengtli 
in articles in 1939 and 1940. 

The point I now make is that this practice is preserved 
with all its shortcomings as to applications for initial 
licenses, not too much the common carrier proceedings 
which are classified as “ rule-making. ’ ’ 

In its new regulations of December 10 the FCC has 
given literal effect to Section 8(a) on those proceedings 
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wMcli are not embraced in tlie exception. It lias provided 
that in its order or notice containing tlie date and place 
of bearing it will specify ■whether the presiding officer shall 
jjrepare an intended decision or a recommended decision 
with respect to both its regulation. Section 1.851 seems 
to follow Section 8(a). They provide, howmver, that a 
recommended decision shall not he made public until 
further action by the Commission. In other words it will 
awnit the issuance of a proposed decision by the Com- 
mission, to be accompanied by publication of the recom- 
mended decision. This, I feel, does not accomplish what 
was intended. There is too much opportunity for accom- 
plishing just what is done now, namely, persuading the 
presiding officer to make his report in accordance with 
what the FCC decides it wants. I do not know of any justi- 
fication for keeping the recommended decision secret but 
cannot say that Section 8(a) forbids this. The regulations 
continue the practice of xiermitting exceijtioiis, briefs and 
oral argument to both the initial decision by the presiding 
officer or FCC’s recommended decision. 

In giving you this description I think I have also covered 
all that need be said as to the FCC’s comxDliance with 
Section 8(b) relating to ^•subnirltal and decisions.” It 
seems to me that the Commission has fully complied with 
this subsection. 

JUDICIAL EEVIBW OF THE FOG’S DETERMINATIONS 

Under Section 402 of the Cominuiiieations Act there are 
two routes to the courts. Persons aggrieved by refusal of 
their applications for construction xiermit, for license or 
for renewal or modilieatioii of license, or by the granting 
of any such apx^lication, may appeal to the XT. S. Court 
of A^ipeals for the District of Columbia and this court 
is subject to further review by the Supreme Court or 
certiorari. All other orders of the Commission are subject 
to review by three judge statutory courts under the Urgent 
Deficiencies Act, just as are orders of the Interstate Corn- 
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ineree Commission and various other agencies. This has 
led to a curious division of the jurisdiction to review. 
There are a number of matters distinctly relating to radio 
licensing which do not go to the Court of Appeals but go 
to the three judge statutory courts. Among them are 
applications for the Commission’s apiiroval of an assign- 
ment of license or transfer of control, applications for 
permission to transmit programs to a foreign ludio sta- 
tion, revocation of license, and denial or revocation of 
operator’s license. I cannot say that these are serious 
defects, or defects at all, but they have not, of course, been 
changed by the Administrative Procedure Act. 

With respect to the cases that go to the Court of Appeals 
I find it difficult to reach any conclusion as to whether 
Section 10 of the Act adds appreciably to the scope of 
review now available. I appreciate, and fully believe, that 
the authors of the act have done everything possible within 
the latitude permitted by the Constitution to achieve a 
rnaximium of judicial review. Pnder the Communications 
Act the scope of review is covered by a proviso reading 

that the revie-vv by the court shall be limited to questioiis of law 
and that findings of fact by the Commission, if siippoi‘ted by sub- 
stantial evidence, shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary or capricious. 
(Section 402(c).) 

Under this provision the courts, and particularly tlic 
Supreme Court, have succeeded in coming very cio.^c* j,o 
eliminating any judicial review except on procedural mal- 
ters. There is, I believe, reason for expecting that Socdinii 
10(e) of the Administrative Procedure Act will a 

broader measure of review but only tiiiK' will toll. .Much 
depends on whether the Supreme Court follows the theo{-y 
of “judicial activism” or “judicial self-denial.” 

With respect to review by the three judge statutory 
courts I feel that I have neither the necessary expo '1011 t-e 
nor gift of prophecy to forecast the effect of Section 10(d). 
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So few cases have followed that route in matters of radio 
licensing. There have been others, of course, arising out 
of the Commission’s determinations on common carriers. 

As I have read the Supreme Court decisions regarding 
the scope of review under the Urgent Deficiencies Act, 
particularly the decisions of Mr. Justice Frankfurter, I 
have felt that there was a determined effort not only to 
limit the scope of review but to limit the eases in which 
any review at all maj^ be had to those in which the usual 
equity requirements for an injunction must be made, 
namely, irreparable damage and no adecpiate remedy at 
law (see Columbia Broadcasting System v. United States, 
316 IT. S. 407, 62 Sup. Ct. Ilk, 86 L. ed. 1563 (1942). 
If I am right in this I think it follows that Section 10(e) 
not only will prove to have broader scope of review but 
also to increase the cases in which review is available. 

From what I have said you will see that on the whole 
the Communications Act has not omitted to provide for 
judicial review. The principal question has been its scope. 
I have been able to give you only a vague answer as to 
how the scope will be affected. 

Section 10 contains a provision as to interim relief w^hich 
should be of help. For manj?- years the Court of Appeals 
has made a practice of granting stay orders in attempts 
to preserve the status quo while it is reviewing decisions 
of the FCC. It has not been entirely consistent or very 
liberal but the power has been there. The Supreme Court, 
however, in a decision rendered by Mr, Justice Frankfurter 
(Scripps Howard Eadio Inc. v. FCC, 316 U, S. 4, 14, 62 
Siij). Ct. 875, 86 L. ed. 1229 (1941), cast considerable doubt 
as to whether the Court of Aqipeals had any such power 
when its stay order is tantamount to the issuance of a 
license. If, for example, the Conmiission has rejected an 
apx3lication for renewal of license the Supreme Court 
implied that the Court of Appeals could not, by issuance 
of a stay order, keep the station in operation until the 
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appeal is determined. On its very face tliis is a rank 
injustice. 

Section 10(d) of the act appears to do everything pos- 
sible to remedy this so far as it can be done in general 
language. I trust it will prove sufficient for the purpose. 
It authorizes the reviewing court, under certain restric- 
tions, 

to issue all necessary and appropriate process to postpone the 
effected date of any agency action or to preserve status or riglil; 
pending eoiielusioii of the reviewing proceedings. 

There is still too much room for the play of arbitrary 
action working a hardship. It is not exactly consistent 
that an FCC decision depriving a man of his property 
and livelihood shonld not be subject to interim relief eoin- 
parable to what is available in connection with lines or 
terms of imprisonment. I am afraid, however, that this 
is another peculiarity and danger point inlierent in the 
licensing system, particularly when renewal proceedings 
are employed for the purpose of discipline and punish- 
ment. 


CONCLUSION 

On the whole I would say that with ]perliaps a lew excep- 
tions, practices at the FCC have not becui mateiiallN 
altered by the Administrative Procedure AcL I'liis is due 
to several factors: (1) the fact that the Coiiinuiuiealions 
Act, as already construed by the courts, had i'cta'hed 1‘aifiy 
satisfactory results in interpreting the proeeduraL reqiin-('- 
ments of the act, (2) the FCC had worked on.t n- 

quirements in a rather elaborate set of regulations >\hi<'Ii 
already cover any of the points, (3) a large portion of ihc 
Commission’s functions are exemj)t from sojue (u' the 
important innovations in the act, and (4) llui priucMicd 
problems and dangers of the licensing sysLcm Irfcni liis 
point of view of procedural safeguards, have not yet Imjoo 
sufficiently explored to permit of satisfactory statutory 
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solutions. Possibly througli such solutions and possibly 
within the framework of a general statute such as the 
General Administrative Act and recourse to piecemeal 
attempts at remedies by amendment of the statutes under 
which the licensing system operates. In any event it is my 
earnest hope that at an early date the section on Admin- 
istrative Law of the American Bar Association will con- 
tinue its excellent work by concentrating attention on the 
peculiar procedural problems of licensing. I do not want 
to seem an alarmist but I cannot feel guilty of exaggerat- 
ing when I say I believe that this system offers far and 
aboAm the greatest threat to due process of law of any 
regulatory system administered by administrative agencies. 


DISCUSSION PERIOD 
pEBRTJxiEY 3, 1947 

The Session Convened at S :30 p.m. 

Question : I Avould like to ask Mr. Caldwell Avhether the 
ininieogTaplied material that he referred to is the same as 
that in rules published in the Federal Register on Sep- 
tember 11, 1946? 

Me. Caldavell: Both sets of revised rules were pub- 
lished. The one I referred to as issued on September 4 
AAUis published in the Register on Sej)tember 11. The one 
issued on December 10 was loublished, I think, on Decem- 
ber 11. At any rate, they were published. The Commis- 
sion has . always done a fairly good job in publishing all 
rules, regulations and notices in the Register. It does not 
publish its decisions in the Register. There is no require- 
ment that it do that. 

Question: Are the rules of September 11, 1946, avail- 
able in some convenient printed form through the of&ce 
of the Commission, other than in the Federal Register! 
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Mb. Caldwell : Yes. This is the document. It comprises 
137 pages plus some appendices. Theoretically it is avail- 
able. You could not get one now because there has been 
such a demand for it and the Commission is getting behind 
on its mimeographing. 

Question : But there is no printed version of tliat other 
than the one you get in the Federal Eegister, is that riglit f 

Mb. Caldwell: That is right. Usually, though, tlie Com- 
mission practice in its rule-making activities, is that they 
are first published in mimeograxohed forin and eventually 
they get into iirinted form. Then there is a revision ever 
so often. I do not think there is any great complaint on 
that. 

Question : You nientioned that the Commission took the 
position that these applications for construction permits, 
applications for the initial license and applications for 
renewals were ail initial licenses, is that correct f 

Mb. Caldwell: No. For modification. If I said renewal, 
I misspoke myself. 

Question: For modification! Maybe I did not under- 
stand you. Do you think that is a correct interpretation I 
I thought from something you said you thought it was not 
correct and I was wondering why? 

Mb. Caldwell: The application for construction permit 
is, I agree, an ai)plication for an initial license. I would 
say the subseciuent application requesting a license pitr- 
suaiit to the permit is in a doubtful zone. What really 
happens is this. When your apiiiieation for a construction 
permit is granted, the permit always contains certain con- 
ditions with which you must comply. Then something 
occurs later which makes the Commission think that you 
should not have a license, and you go through a further 
hearing. So it is not an initial proceeding; it is a second 
and potentially an accusatory proceeding. But call that 
doubtful. 



Disoussioif 


109 


Tile application for modification, I think, clearly should 
not be called an original application. That is a case where 
an existing station, say WEAF, applies to change its fre- 
quency from 660kc. to 650 kc. The moment it does that, 
other stations will oppose it. This leads to an extended 
hearing in which the deeds and misdeeds of the parties 
will be brought out and there may be a lot of charges flying 
back and forth. In any event that, to me, is not an initial 
application. 

Question: What is the theory! What is the distinction? 
Why is it thought that there ought to be an exception in 
one case and not the other? There is no real controversy. 

Me. Caldwell: There was a very lively discussion be- 
fore the American Bar Committee in which I had some 
part. There was a suggestion that the exceptions embrace 
all license applications. The result of the discussion was 
to limit the exceptions to initial applications. 

The reason behind it was that the Interstate Conmierce 
Commission and perhaps other agencies wanted to be kept 
out of tliese requirements as much as possible. Certificates 
of convenience and necessity are, by definition in the Act, 
made licenses. To take care of that situation those excep- 
tions were made. It was not iDarticularly for the benefit 
of the Federal Communications Commission. So, to answer 
your cpiestion generally, it was because . of the field of 
public utility regulation, I think, that those exceptions were 
made. 

Frankly, I do not think the distinction between applica- 
tion for initial licenses and other license applications is 
Justified. 

Question : In terms of the objections that have been 
advanced against a combination of functions, that you can- 
not get an unprejudiced determination if the same persons 
engage in successive stages of the proceeding, is there any 
reason along those terms for distinguishing between the 
initial licensing proceeding and a modification, say? 



110 


Discussioh- 


Me. Caed^'ell; I do not want to speak dogmatically 
about other agencies with which I am not too familiar. I 
am familiar with both the common carrier side and the 
radio licensing side of the Federal Communications Com- 
mission. In my mind the evil is just as great or little in 
both kinds of applications. Let me illustrate. An initial 
application for a television or FM station is, more often 
than not, made by a person who already has a standard 
broadcasting station. I have been through some of the 
principal hearings on these initial applications for new 
television and FM stations. In each case the sins of the 
applicants as standard broadcast station operators have 
been charged against them in hearings on their applica- 
tions for new stations. This Act calls them initial applica- 
tions but they are not wholly so, at least in the sense of 
being free from accusatory aspects. 

As one example, ont in Los Angeles one of my clients, 
the licensee of station ILFI, annonnced in February, 1945, 
that as of the first of the next month it would carry no more 
local commercial conmientators. Those commentators and 
their friends formed a committee against Kh’I. Inciden- 
tally, it happened that three of the commentators were so- 
called liberals and three so-called conservatives and we 
spent part of the hearing trying to find out what that 
meant. 

This same client applied for a new television station, and 
underwent a hearing on that application in May, 1946. I 
am not exaggerating when I say that over a day was de- 
voted to that commentator issue. You may call that a new 
application but it was also a trial of the sins of KFI, an 
existing standard broadcast station, 

I must carry that a little further. In many eases two 
or more people are competing for the same new broadcast 
facility, or at least one of them is asking for something 
which, if it is granted, makes it impossible for the other 
fellow to have what he wants, or one of them is asking 
for something which adversely affects one or more exist- 
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iiig stations because of interference, etc. It is frequently 
said that these are not adversary proceedings. If they 
are not, I do not know what the word means. The appli- 
cants are competing with each other before a body of 
judges and it seems to me the same procedural safeguards 
should govern as are required on apiolieations which are 
not for original licenses. 

To me the chief evil, however, is not so much the 
prosecutor-judge combination (although that is important) 
as the fact that when jmu get a body of administrative 
officials who have to do such a variety of highly difficult 
technical work, and then load on them the job of being 
judges in all the controversies, the judicial work, namely, 
the work of reading evidence, records, briefs and all that, 
being the more tedious part, gets neglected in favor of 
the other work. 

In other words the combination is too much for one man 
or group of men to handle. To me that is probably a 
greater evil than the prosecutor-judge complex. 

Question ; I would like to go back, Mr. Caldwell, to an 
earlier part of your paper. You commented upon the 
vagueness of the standard under which the Commission 
operates. It obviously is vague. I ax>preeiate that this 
question cannot be answered in a moment. But I would 
like some comment on it. 

Do you have any suggestions at all as to how the job 
which you think a coimnission like the Federal Communi- 
cations Commission can properly perform on a more de- 
tailed or readily understandable statute than the one you 
now have in the statute which would limit them, that is, to 
considerations of physical interference in such things as 
I understand some people would like to do! 

Me. Caldwell: Not quite as broadly as that sounds. 
Nearly every one concedes that the Commission must have 
a broad delegation of authority on the technical or physi- 
cal aspects of radio, and, at least in connection with com- 
mon carriers, on its economic aspects. 
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I have spent the last twenty years of my life doing very 
little, practically, hut working before this Commission and 
its predecessor. I know that although I work fairly hard, 
it is more than I can do to keep up with the technical and 
economic problems which the Commission faces, and while 
they are, on the whole, good men, I feel safe in saying 
that none of them can do it. When they try to take on the 
esthetic job of judging whether a program is in the public 
interest, convenience or necessity, whatever that means, 
they are taking on something that cannot be handled on 
top of their other work, wdth the result that their first and 
principal job is not being done well. 

So I would say that, either by amendment or by judicial 
interpretation, the Commission ought to be kept out of 
program regulation. If we have to have such an evil in 
this country let another board do it, not the board that has 
the technical and economic duties and |)roblems. 

Then, as a second answer, I would far rather have a 
regulation in advance saying you cannot broadcast horse- 
racing results or astrology or conservative commentators, 
or some other types of programs the Coimnission does not 
seem to like than I would to find out after a long liearing 
that there is a rule I did not know about and face a pos- 
sible loss or threat of loss of my license. The Commission 
won’t make rules on the subject, which is bad enough; it 
goes by the ease-to-case common law method which has 
ex post facto effects. But I don ’t know how you can force 
an administrative agency to make rules on the subject. 

Question ; To go back to the question on the separation 
of functions, do you think it would be feasible for an}' 
people or agency, other than the Commissioners them- 
selves, to adjudicate or handle adjudication! 

Mr. Caudwbll : If the so-called independent commissions 
are to be preserved, I do not quarrel too greatly with the 
combination of powers provided you restore the inde- 
pendent examiner; that is, require the man who hears the 
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case to make a public report of Ms findings. In Washing- 
toiij as you must know, the tremendous records that are 
piling up daily are not read by the commissioners. Many 
of the briefs are not read. All they hear is a twenty-minute 
argument or so about the case, that is, as far as the parties 
directly are concerned. These long hearings are not pecu- 
liar to the FCC. For example, one of the airlines which 
applied for a permit recently went through something 
like six or eight weeks of hearing, resulting in a tre- 
mendous record. Do you think that the Civil Aeronautics 
Board is ever going to read that record? You know the 
answer in advance. They won’t. They will decide the case 
on something else. To me the man that hears that evi- 
dence ought to make the first findings. Then let the case 
go to the Commission. 

But I do not feel that I can stop there. To me an inde- 
pendent commission is not the answer anyway. Limiting 
myself to my own field I feel that all agencies of trans- 
portation and communication might well be merged in a 
government department and then alongside that govern- 
ment department there might well be a separate adjudi- 
catory agency, just as the Tax Court sits alongside the 
Treasury Department, to hear controverted cases. By 
this means you can achieve efficiency where it is needed 
and retain the advantage of having several heads engage 
in the deliberative or judicial functions v/here that is 
needed. But such a development is not going to come for 
some time, I am afraid. 

Such a development would, in large measure, do away 
with the extensive and troublesome overlapping of juris- 
diction between these agencies, such, for example, as exists 
between the FCC and the Civil Aeronautics Administra- 
tion with respect to the use of radio in connection with 
aircraft. The uncertainties, delays and conflicting policies 
resulting from such overlapping are a potential power of 
great harm and injustice to the persons regulated and to 
the public. 
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RBGULATOEY FUNCTIONS OP 
CIVIL AERONAUTICS BOARD 

Tile Civil Aeronautics Act of 1938/ wliicli i3rovides tlie 
basis for all federal regulation of civil aviation, originally 
provided for tlie creation of the Civil Aeronautics Aiitlior- 
ity, the Administrator, and the Air Safety Board. As 
originally constituted, the Administrator and the Air 
Safety Board both were ‘Svithin” the Authority, arid the 
Authority was an independent agency separate from any 
other agency or department of the Government, 

Pursuant to the Reorganization Act of 1939, the Author- 
ity was reorganized effective June 30, 1940.^ The five- 
memher Authority was renamed the Civil Aeronautics 
Board. The Air Safety Board was abolished and its func- 
tions transferred to the Civil Aeronautics Board. The 
Administrator was transferred to the Department of Com- 
merce and officially designated the Administrator of Civil 
Aeronautics, although his organization and personnel are 
frequently called the Civil Aeronautics Administration. 
The Civil Aeronautics Board is an independent agency 
and exercises its powers independently. The Board’s deci- 
sions are final and not subject to review by the Depart- 
ment of Commerce or any executive department or agency 
with a single exception ; certain Board decisions affecting 
international air transportation require the approval of 
the President. For the purposes of “administrative house- 
keeping,” hov^ever, the Board is within the framewuirk of 
the Department of Commerce and its principal offices are 

John H. Wanitee is tlie Assistant General Counsel, Cml Aeronautics Board. 

1 52 Stat. 973 (1938), 49 U. S. C. A. § 401 et seq, 

"53 Stat. 561 (1939) ; Eeorganization Plan No. Ill, § 7, and Beorganiza- 
tioa Plan No. IV, § 7 ; o TJ. S. G. A., foUomng § 133 (t), 
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currently located in the Department of Commerce building 
in Wasliing'ton. Tlie Department supplies tlie Board with 
certain facilities and services. The Board, however, ap- 
points and controls its own staff, authorizes its own ex- 
penditures, determines and supports its own budget esti- 
mates, and promulgates its policies and decisions without 
any siipervision or control hy the Secretary of Commerce 
or his Department. 

The principal powers and duties of the Board which 
most directly alTect the Administration are those of pre- 
scribing safety standards and rules and regulations con- 
cerning safety in air commerce and promulgated hy the 
Board as Civil Air Eegnlations under the provisions of 
Title VI of the Act. The Board is responsible for fixing 
the standards for the issuance of all airman certificates, 
aircraft type, production, airworthiness and air agency 
certificates and is resj)onsihle for the standards under 
which air carrier operating certificates are issued. The 
Board is responsible for i)romnlgating all air traffic rules, 
for fixing minimnrn standards for the operation of all 
classes of air carriers, and for adopting all other rules 
and standards necesxsai’y to the maintenance of safety in 
air commerce. Eesponsihility for applying and enforcing 
such standards and regulations of the Board is vested in 
the /vdmiiiistrator. Thus the Board as the rule-maldng 
body and tlic Administrator as the law-enforcement agent 
i’or safei v in aviation have many kindred interests which 
respiire clnse association and cooperation. 

In enforcing these rules and standards the Administra- 
tor, ill the event he considers a fine by ^vay of civil penalty 
inadtMjTiaie to inaintain safety and compliance with the 
rules, may institute, action to suspend or revoke an airman 
cerlificate or any of the safety certificates, such as type, 
production, airworthiness or operating certificates or any 
air agency certificates. To do this the Administrator files 
a eoiiiplalnt with the Board alleging the facts wdiich in 
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his opinion require action against the sSafety certificate.'* 
Under these proceedings the airman or the certificate 
holder affected is entitled to a hearing which is generally 
held in the place of respondent’s residence. Without going 
into detail it is sufficient to say at this time that every 
safeguard is maintained in these proceedings to insure 
the respondent every opportunity for a full and complete 
hearing. 

Another important branch of the Board’s work arises 
from its jurisdiction to exercise economic regulation over 
air transportation pursuant to Title IV of the Aeronau- 
tics Act, This type of regulation is accomplished by the 
Board and its staff and does not require enforcement 
activities by the Administrator of Civil Aeronautics. Eco- 
nomic regulation does not ajiply to all members of the 
Hying public but only to those who transport United States 
mail, or who engage as eonnnon carriers in the biisiness 
of commercial carriage by aircraft between the states or 
internationally. 

The functions of the Board under this power of eco- 
nomic regulation determine the character of the air trans- 
portation system within the United States and between 
this country and foreign lands. Thus, the Board deter- 
mines the nature and extent of routes and services and 
the persons or companies who shall operate such routes 
and services. This regulation is accomplished through the 
issuance of certificates of public convenience and neces- 
sity authorizing air transportation b^^ air carriers of 
United States nationality, and by the issuance of permits 
to foreign air carriers. The Board is the agency with 
which tariffs showing rates, fares and charges for air 
transportation are filed. The responsibility for assuring 
the public of adequate service by air carriers at fair and 
reasonable rates is vested in the Board, as is the deter- 
mination of compensation to be paid by the Post Office 
Department for transportation of mail by air. Air ear- 


^ Section 609. 
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riers must maintain and file accounts, records, and reports 
ill accordance with the Board’s regulations. Certain busi- 
ness relationships between air carriers and other eonunon 
carriers or between air carriers and other aviation activi- 
ties are reviewed by the Board in the interest of the 
public. Similarly, officers and directors of air carriers 
must first receive the Board’s approval before they may 
also become officers or directors of other common carriers 
or other aeronautical enterprises. The Board, and not the 
federal Trade Coininission, is responsible for remedying 
any unfair or deceptive practices or unfair methods of 
competition in air transportation b^^ air carriers or for- 
eign air carriers. Contracts and working agTeeinents on 
a variety of subjects between air carriers, or between an 
air carrier and a foreign air carrier or any other carrier, 
are recpiired to be filed with and approved or disapproved 
by the Board. 


EFFECT OF SECTION 3 

Turning to the provisions of the Administrative Proce- 
dure Act, Section 3 requires agencies to jiublish or make 
available information on administrative law and proce- 
dure. As stated in the Senate Eeport, ‘‘For the informa- 
tion and protection of the public wherever located, these 
provisions require agencies to take the mystery out of 
administrative procedure hy stating it. ” 

The principal effect of Section 3 upon the Board was 
to require imblication in the Federal Eegister of the mate- 
rial covered by Section 3(a). No comprehensive publica- 
tion along this line had been attempted by the Board 
before the Administrative Procedure Act required it. This 
was cpiite a burdensome matter for many agencies. But 
the Civil Aeronautics Board has only one principal Act to 
administer, a total of about 400 employees, including a 
small field staff, and a substantial part of its activities 

Sen. Doe. No. 248, 79tli Cong., 2d Sess. (1946), Legislative History ox 
Administrative Procedure Aet, p. 198. 
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consist of the regulation of only about 35 persons — the 
certificated carriers. As a result the publication of the 
Board’s material, including all of the Board’s Eules of 
Practice in economic cases, required only eleven pages of 
the Federal Eegister, or only one-half of the material 
published bj/' the Federal Power Commission, National 
Labor Eelations Board, and Securities and Exchange Com- 
mission, and one-seventh of the material published hy tlie 
Office of Price Administration. At or about the time the 
material required hy Section 3(a) was piihlislied, the Board 
also published eoiiqilete rexusions of its Eules of Practice 
in economic cases’’ and in the safety causes.” The revi- 
sions incorporated nninerous minor and major changes 
made necessar^^ by various sections of the Procedure Act. 

Section 301.3(b) of the Board’s regulations now pro- 
vides for public inspection of all final opinions, orders 
and rules, as required by Section 3(b) of the Procedure 
Act. However, this merely advises tlie public of the long- 
standing practice of the Board, and the Procedure Act 
did not require any change in the Board’s actual practice. 
It is doubtful that the scope of the material eoneerning 
actions taken by the Board required to he puddished or 
made available to public inspection was increased by the 
Procedure Act, for Section 205(d) of the Aeronautics Act 
requires that the Board ‘‘shall make a report in writing 
in all proceedings and investigations under this Act in 
which formal hearings have been held, and shall state in 
such report its conclusions together with its decision, 
order, or requirement in the premises”; and further re- 
quires that the Board “shall provide for the publication 
of such reports, and all other reports, orders, decisions, 
rules, and regulations issued by it under this Act in such 
form and manner as may he best adapted for public 
information and use.” Thus the Board, in addition to the 
usual printed volumes of decisions in formal proceedings, 


Part 285 of Eegulations. 
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has always effected a wide distribution of its orders and 
rules when the small number of persons in the air trans- 
portation industry is taken into consideration. For ex- 
ample, every order relating to the economic, as distin- 
guished from safet}?-, aspects of the Board’s work is mailed 
free of charge to a mailing list of over 700, and safety 
orders to a mailing list of a little under 700. That repre- 
sents routine distribution, for many additional copies are 
mailed upon specific request. 

The same general observation can be made with res|)ect 
to Section 3(e) of the Procedure Act, which requires that 
‘Imatters of official record . . . be made available.” A 
considerable volume of reports, tariffs, schedules,, agree- 
ments, financial and operating data is required to be filed 
with the Board and, except for confidential material, this 
has always been available for inspection to persons prop- 
erly and directly concerned. 

EFFECT OP SECTION 4 

Section 4 of the Procedure Act relates to rule-making 
and is applicable to many of the Board’s functions. In 
addition to the Board’s general powers to “make and 
amend . . . general or special rules, regulations, and pro- 
cedure ...” under Section 205(a) of the Aeronautics Act, 
there are more than a score of provisions in the Aero- 
nautics Act which authorize the Board to adopt, without 
statutory hearing, rules and regulations with respect to 
specific statutory powers. 

It has been the custom of the Board for many years to 
circulate i3roi)osed drafts of regulations for comment prior 
to adoption. This was heretofore done by giving actual 
notice, i.e., by circulating a draft of a proposed regulation, 
usually with an explanatory memorandum, to the mem- 
bers of the industry and other interested persons. Com- 
ments concerning such proposals are invited and are then 
considered prior to adoption of the regulation b^^ the 
Board. No great difficulty is experienced by the Board, 
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therefore, in taldiig an additional step pursuant to Section 
4(a) of the Procedure Act and publishing a notice of the 
proposed rule-nialdng in the Federal Eegister. Some of 
the regulations adopted by the Board since this section 
became effective have directly affected safety of opera- 
tions in air eoimneree, and it was therefore necessary to 
put them into effect as quickly as possible once the need 
for the regulation had been established. In these cases 
the Board has taken advantage of tlie right, granted by 
the Procedure Act, to dis]3ense with notice and public 
procedure if they are found to be ^‘contrary to the public 
interest. ’ ’ 

One .of the most important rule-making proposals now 
before the Board involves a proposed revision of the regu- 
lation ^ which exempts the noncertilicated carriers, or non- 
scheduled carriers, as they are sometimes called, from 
many of the requirements of the Aeronautics Act, The 
first draft of this proposed revision was released with an 
opinion of the Board in May, 1946.^ xlfter the receipt 
and consideration of comments, a new draft was circu- 
lated on November 22, 1946,” and notice of proposed rule 
making was published in the Federal Eegister. Com- 
ments were invited to be filed by December 23, and the 
Board also heard oral argument for two days on Janu- 
ary 6 and 7, 1947. The final regulation will be forthcoming 
in the near future. 

The procedure in this instance, although not unique, 
involved more procedural steps than the usual case. As 
permitted by the Procedure Act, the Board has, on occa- 
sion, issued iiiterx>retative regulations without notice and 
made them immediately effective. The xirocedure varies 
from case to case, but is tailored to the importance, 
urgency, and effect of the proposal. 

'' Section 292.1 of tlie Board’s Economic Regulations. 

Investigation of Nonselieduled Air Services, Docket No. 1501, decided 
May 17, 1916. 

Economic .Regulation. Draft Release No. 14. 
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Section 4(b) of the Procedure Act provides in part that 
“Where rules are required by statute to be made on the 
record after an opportunity for an agency hearing, the 
requirements of Sections 7 and 8 shall apply in place of 
the provisions of this subsection.” The principal classes 
of cases affected by this provision are the Board’s rate 
cases in which the Board prescribes a rate for passen- 
gers, property or mail.^” The great majority of these 
cases have involved the fixing of the rate of compensa- 
tion to be paid by the Federal Government for the car- 
riage of the air mail by the certificated air carriers. 
Although the Board has power under the Aeronautics 
Act to fix a mail rate for a past period, and has done so 
in a number of cases, the function appears to be a true 
rule-making process and presumably will be considered as 
such by the Board. 


ADJUDICATION 

Except for the specified exceptions. Sections 5, 7 and 8 
of the Procedure Act are applicable to eases of “adjudi- 
cation required by statute to be determined on the record 
after opportunity for any agency ’hearing. ” There are 
approximately sixteen statutory provisions in the Aero- 
nautics Act which require that individual eases involv- 
ing adjudication be “determined on the record after 
opportunity for an agency hearing” within the meaning 
of the Procedure Act. In addition, there are eight addi- 
tional statutory provisions relating to adjudication where 
no hearing is required by statute, but in which the Board 
as a matter of policy has always required a hearing, in 
which it normally or frequently requires a hearing, or 
in which it has always required a hearing before dis- 
approving certain requested action. It is probable that in 
the majority of adjudication cases in vdiich a hearing is 
actually held, the requirements of the Procedure Act will 
be substantially followed as a matter of agency practice. 

^ " Sections 406(a) and 1002. 


6 
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By far the greatest volume of the Board’s adjudication 
cases in which hearings are required by statute fall into 
two main groups. 

First, on the safety side there are the susiDensioii and 
revocation cases which arise under Section 609 of the 
Aeronautics Act. In these cases the Administrator files a 
complaint against airmen or others deemed to have vio- 
lated a provision of the Aeronautics Act or the Civil Air 
Kegulations. The cases are prosecuted b}^ attorneys of the 
Administrator of Civil Aeronautics before an Examiner 
of the Board, and, if a violation is found to have occurred, 
result in an order of suspension or revocation of the air- 
man or other certificate. These certificates are originally 
issued by the Administrator, but since their revocation or 
suspension is ordered by the Board the proceedings con- 
stitute adjudication within the meaning of the Procedure 
Act. With one minor exceiition,^^ these are the only cases 
in which formal hearing procedure must be used by the 
Board with respect to safety matters. Hearings held with 
respect to aircraft accidents are general investigations into 
facts, the hearing is not required liy statute and no order 
is issued as a result of the hearing. 

Second, another large group of adjudication cases in- 
volve applications for certificates of public convenience 
and necessity. The statute recpiires a hearing’- and, if 
public convenience and necessity and other statutory re- 
quirements are found, the result is the issuance’'* of a 
‘‘license” within the meaning of the Procedure -Act. Within 
this group of cases there should also be included proceed- 
ings for the issuance of the so-called “grandfather” certi- 
ficates of public convenience and necessity;” proceedings 
terminating the effectiveness of certificates of public con- 

Section 602 of the Aeronautics Act (see note 1 su2Jra) requires a hearing 
by the Board on appeal from the refusal of the Administrator to issue an 
airman certificate. 

Section 401(e). 

Section 401(d) . 

Section 401(e). 



John H. Wakt^tee 


123 


veiiience and necessity; proceedings for the alteratioiij 
amendment, modification, suspension, or revocation of 
sncli certificates;’^® proceedings to authorize abandonment 
of a route or part thereof;” and proceedings for the issu- 
ance, alteration, modification, amendment, suspension, 
cancellation, or revocation of permits which are issued to 
foreign air carriers authorizing them to engage in foreign 
air transportation.” Although the factual and legal issues 
which arise in these proceedings diifer due to the various 
statutory provisions relating to them, they all involve the 
grant, change or withdrawal of licenses to engage in air 
transportation, i.e., the carriage of mail or the common 
carriage of persons or iDroperty. 

In view of the large number of agency proceedings in 
which the Aeronautics Act requires a hearing, it is not 
surprising that in the case of two or three of them there 
is some difficulty in deciding whether they involve rule 
making or adjudication. 

One group of cases which gives rise to such doubts is 
the group falling under Section 408 of the Aeronautics 
Act, relating to consolidations, mergers, and acquisitions 
of control. Without trying to delineate precisely the scope 
of the section, it prohibits, without Board approval, an air 
carrier from merging or consolidating with, or purchas- 
ing, leasing or contracting to operate a substantial part 
of the properties of, or acquiring control of, another air 
carrier, a common carrier, or a person engaged in a phase 
of aeronautics; and, of course, prohibits without Board 
approval the reverse situations as well. When applications 
seeking such approval are heard the applicants present 
full details concerning the corporate and financial struc- 
ture which they propose to establish if the transaction is 
approved; and the Board, in determining whether the 
transaction is in the public interest and in conformity with 

Section 401(g). 

Section 401(h). 

Section 401 (k). 

Section 402. 
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the other provisos and requirements of Section 408(b) of 
the Act, may disapprove the transaction because such cor- 
porate and financial arrangements are not satisfactory, or 
may grant approval with conditions which relate to the 
corporate and financial arrangements between the parties 
to the transaction. The proceeding is therefore not iiiilike 
rule making involving approval for the future of corpo- 
rate or financial structures. Despite the similarity to rule 
making, however, it would appear that tlie approval 
granted by the Board in such a ease is a “license,’’ and 
that the process is one of adjudication. The corporate 
and .financial problems involved are mereh^ incidental to 
or aspects of the principal issues in the case, namely, the 
questions of monopoly, competition and public interest. 

A similar question arises under Section 416(b) (1) of the 
Aeronautics Act. That section authorizes the Board to 
exempt from the requirements of the Act any air carrier 
or class of air carriers if it finds that enforcement is or 
would be an undue burden on the carrier or class of air 
carriers. It is under that section, for example, that the 
Board is proposing to classify and subclassify the so-called 
nonscheduled carriers, and is pro|)osing to exempt them 
from some of the requirements of the Act. This seems 
clearly rule making within the meaning of the Procedure 
Act, for the regulation would be an agency statement of 
general applicability and future effect designed to imple- 
ment and prescribe both law and policy. On the other 
hand, many requests are received from individual carriers 
for relief from certain legal requirements applicable to 
local and limited situations. These are frequently decided 
on the basis of an existing state of facts, and the action 
taken by the Board is to grant a form of permission to 
the carrier. The order of the Board in such cases fre- 
quently grants permission to a carrier to do something 
which could also have been granted in a license proceed- 
ing, such as a proceeding for the amendment of a certifi- 
cate of public convenience and necessity. It would appear, 
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therefore, that the broad exemption i30wer applies to both 
the rule making and adjudication powers of the Board, 
and that it will be necessary to examine each action by 
the Board under the section in order to determine whether 
it constitutes rule making' ox adjudication. 

The provisions of the Procedure Act relating to separa- 
tion of functions have not proved to be particularly bur- 
densome. The organization of the staff of the Board 
which has existed for many years past has mitigated dif- 
ficulties in this respect. The Board has had a separate 
Office of Trial Examiners directly responsible to the Board 
which handles all economic, as distinguished from safety, 
regulatory cases. The examiners in safety cases involv- 
ing the suspension or revocation of safety certificates are 
appointed from the General Counsel’s staff. However, 
since the complaint is filed and prosecuted by another 
and independent branch of the Government — the Admin- 
istrator of Civil Aeronautics — a separation of function 
exists here which goes beyond anything contemplated by 
the Procedure Act. 

The separation of function requirements of the Proce- 
dure Act touches the staff of the Board at two important 
points, however. The economic enforcement work of the 
Board, which has not been extensive in the past, has 
been under the supervision of the General Counsel. If 
the General Counsel will wish to be free to advise the 
Board in the decision of an enforcement case he must, 
of course, abstain from the supervision of investigative 
and prosecuting functions in that and any factually related 
case. A similar situation exists in the Alaska office, where 
the Director, who is directly in charge of all functions of 
the Alaska office, may be called upon to supervise the 
investigative, prosecuting and examining work. 

One interesting problem is presented by the exception in 
Section 5(c) which states that the separation of functions 
requirements shall not apply in determining applications 
for initial licenses.” If the term “initial license” is to be 
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taken literally to refer only to the original issuance of a 
certificate of public convenience and necessityj and not to 
the later amendment or modification of the certificate, the 
result would be a completely meaningless and erratic ap- 
plication of the subsection to the certification proceedings of 
the Board. For example, the Board frequently has pro- 
ceedings in which one applicant may be seeking a new 
certificate between two points — such as New York and 
Boston — while another may be seeking a New Y’ork- 
Boston route as an extension of its existing Los Angel es-New’" 
York route. Likewise a carrier which desires to add Point 
X to its transcontinental route can either apply for an 
amendment of its existing certificate, or it can apply for a 
new certificate authorizing service between Point X and 
the cities on its existing route. These cases involving service 
to the same points or within the same area are usually con- 
solidated and heard together. Moreover, an applicant will 
sometimes submit an application in the alternative — it is 
willing to receive either a new" certificate or an extension of 
an old one. All of these applications involve the same 
factual and legal issues and it would be entirely illogical to 
require a separation of functions in the amendment and 
modification cases but not in the cases involving issuance 
of a mwv certificate. 

That such a result -was not the intention of Congress 
finds considerable support in the legislative history of the 
Act, w"hich indicates that the exception was provided be- 
cause applications for initial licenses are similar to rule 
making, which are not accusatory or disciplinary pro- 
ceedings and therefore are not proceedings in which sep- 
aration of function is required."® Since these same con- 
siderations — that is, absence of accusatory and disciplinary 
factors — are applicable to amendments and modifications 
of certificates of public convenience and necessity, it would 
appear that such proceedings fall within the exception 
relating to initial licenses in Section 5(c) of the Procedure 

Sen. Doc. 24S. 79tli Cong., 2d Sess. (1946) pp. 203-204, 262, 361, 
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Act. That section, however, would prohahly remain appli- 
cable to proceedings involving applications for the revo- 
cation, suspension or diniinntion of certificates of public 
convenience and necessity and foreign air carrier permits, 
and also to proceedings initiated by the Board itself for 
any purpose affecting the certificate, for in all of such 
cases there is present or is likely to be present some of 
the accusatory or disciplinary factors lacking in the initial 
license cases. 

The provisions of Sections 7 and 8, and particularly 
Section 8(a), of the Procedure Act have brought about 
an important change in the handling of the safety suspen- 
sion and revocation eases, and a change in the handling 
of economic cases which is one of form rather than sub- 
stance. In the suspension and revocation cases provision 
has been made in the Eules of Practice for the issuance 
of initial decisions by the safety examiners. The nature 
of the proceeding lends itself to this type of treatment, 
and frequently the examiners will issue such decisions 
orally immediately following the close of the hearing. 
Experience to date shows that approximately 80% of 
these initial decisions are allowed to become final without 
appeal to the Board or review upon motion of the Board. 

The general rule in all economic eases other than rate 
cases is to issue recommended decisions by the Examiner 
in lieu of the Examiner’s Eeport formerly issued. In rate 
cases the former practice was to institute the proceedings 
by a show cause order. After opxoortunity for hearing 
before an examiner and argument, final decision by the 
Board was issued. No report or recommendation was 
made by the examiner. At the present time under the 
amended Eules of Practice the former procedure is re- 
tained except that provision is made for an additional 
step, namely, a tentative decision by the Board after the 
opportunity for hearing and argument has been given. 

As a result of these changes in procedure, you will note 
that the Board in three different types of cases utilizes 
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the three principal procedural processes established by 
Section 8(a) of the Procedure Act — initial decisions by 
the hearing officer in suspension and revocation eases, 
tentative decisions by the agency in rate cases, and recom- 
mended decisions by the hearing officer in other economic 
regulatory cases. 

JUDICIAL EEVIEAY 

Section 1006 of the Civil Aeronautics Act provides that 
‘‘x\ny order . . . issued by the Board under this Act . . . 
shall be subject to review by the Circuit Court of Appeal 
of the United States or the United States Court of Appeals 
for the District of Columbia upon iietition, tiled within 
sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. ” 

The memoranda of the Attorney General incorporated 
in legislative history of the Procedure Act state his opin- 
ion that the provisions on judicial review in Section 10 
are largely declaratory of existing law.^° Section 1006 of 
the Civil Aeronautics Act, although differing in some 
respects from the review provisions applicable to other 
agencies, is similar to them. It would appear, therefore, 
that the Procedure Act will not greatly change the judi- 
cial review provisions formerly axiplicable to the Board. 

One of the exceptions to Section 10 of the Procedure 
Act is where “statutes preclude judicial review.” There 
is one class of cases specilically exempt under the Civil 
Aeronautics Act. The review provisions of Section 1006 
are applicable to any order issued by the Board “except 
any order in respect of any foreign air carrier subject to 
the approval of the President as provided in Section 801 
of this act.” As a result the issuance, amendment, revo- 
cation, etc., of the operating permits of the foreign air 
carriers are not subj ect to judicial review. 

Prior to the passage of the Procedure Act, another class 
of eases arising under the Civil Aeronautics Act has been 

Sen. Doe. jSTo. 248, 79tli Oong., 23 Sess. (1946) pp. 413 anti 41a. 
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held not subject to Judicial reviewj namely, certain cases 
subject to Presidential approval under Section 801 of the 
Aeronautics Act. These include the issuance, denial, trans- 
fer, amendment, cancellation, suspension, or revocation 
of, and the terms, conditions, and limitations contained in 
any certificate of public convenience and necessity for for- 
eign or overseas air transportation issued to an air car- 
rier (Pan American Airways, for example). 

This doctrine had its origin in Pan American Airways 
Co. V. Civil Aeronautics Board, 121 F. (2d) 810 (C. C. A., 
2d, 1941), which involved a petition to review an order 
of the Board, ai^proved by the President, authorizing the 
issuance of a certificate of public convenience and neces- 
sity for foreign air transportation. The court held that in 
such cases the President must frequently act on informa- 
tion which was not before the Board, that the Board is 
nothing more than the President’s adviser, and that his 
necessary approval makes him, and not the Board, the 
ultimate ai’biter. The court then said that ‘‘It seems in- 
credible that in enacting Section 1006(a) Congress in- 
tended to permit a review of the action of the Board in 
cases where the authority vested in the President . . . 
would necessarily render our review futile. . . . The review 
of the order authorizing the issuance of the certificates is 
so dependent upon considerations which are within Execu- 
tive discretion that it cannot be regarded as authorized 
by Section 1006(a).” A petition to review a similar case 
has been filed in the Circuit Court of Appeals for the 
5th Circuit and was argued recently.^^ It may result in 
further clarification of this doctrine, and of the impact 
of the Procedure Act upon it. 

The second exception to Section 10 of the Procedure 
x4.ct is where ‘ ‘ agency action is by law committed to agency 
discretion.” The legislative history indicates that this 
refers primarily to cases where the agency in its discre- 

Waterman Steamship Corp. v. Civil Aeronautics Board, 0. C. A. otii, 
No. 11765. 
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tioii could institute or refrain from instituting tlie pro- 
ceeding. The National Labor delations Board has been 
cited as an example of an agency possessing such discre- 
tionary power under Section 10 of its Act, which provides 
that “Whenever it is charged that any person has engaged 
in or is engaging in any such unfair labor practice, the 
Board . . . shall have power to issue and cause to lie 
served upon such person a complaint ” 

Similar discretionary power would appear to vest in 
the Civil Aeronautics Board under certain of the provi- 
sions of Section 401(h) of the Aeronautics Act, which 
provides in part that “The Board, upon petition or com- 
plaint or upon its own initiative, after notice and hearing, 
may alter, amend, modify, or suspend any such certificate 
[of public convenience and necessity], in whole or in part, 
if the public convenience and necessity so require, ...” On 
the basis of the mandatory provisions of the Civil Aero- 
nautics Act relating to the original issuance of certificates 
of public convenience and necessity it would appear that 
the Board has statutory authority to dismiss in its discre- 
tion petitions or complaints filed by municipalities and 
others under this section, and that such action would not he 
subject to judicial review. 

Section 1006 of the Aeronautics Act authorizes a peti- 
tion for review to be filed “by any person disclosing a 
substantial interest in such order.” Section 10(a) of the 
Procedure Act provides that “any person suffering legal 
wrong because of any agency action, or adversely ail’eeted 
or aggrieved by such action within the meaning of luiy 
relevant statute, shall he entitled to judicial review there- 
of.” It seems unlikely that the Procedure Act has 
materially changed the degree of interest required by the 
appellant in order to obtain review. The Board on brief 
in one of its eases argued that “By the phrase ‘disclosing 
a substantial interest’ it would seem that Congress in- 
tended to require at least a clear showing by the party 


Section 401(d). 
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seeking review tkat it would be adversely affected in a 
direct fasliioii and to a material degree by tlie order 
soiiglit to be reviewed. And in the only case in wMcli 
a court has passed upon the meaning of the language of 
Section 1006 it was held that the appellant ‘^^had a sub- 
stantial interest in the issue of a certificate because it 
would be adversely affected by the division of traffic to a 
prospective competitor ” [emphasis supplied]. 

Section 10(e) of the Procedure Act provides in part that 
“Except as otherwise expressly required by statute, 
agency action otherwise final shall be final . . . whether 
or not there has been presented or determined any appli- 
cation . . . for any form of reconsideration.” Wliether 
the Aeronautics Act expressly requires such an applica- 
tion within the meaning of the Procedure Act is doubtful, 
although there is some grounds for an argument to the 
contrary. No specific mention of petitions for rehearing 
or reconsideration is made in the Aeronautics Act. How- 
ever, Section 1006(d) of that Act does provide that “No 
objection to an order of the Board shall be considered by 
the court unless such objection shall have been urged 
before the Board, or, if it Avas not so urged, unless there 
were reasonable grounds for failure to do so,” and the 
Board has in fact provided in its Rules of Practice for 
petitions for reconsideration. In Braiiiff Airways, Inc. v. 
Civil xieroiiautics Board the United States Court of 
Appeals for the District of Columbia had before it a case 
in which the petition for review of the Board’s order was 
filed more than sixty days after the Board’s original 
order and decision, but within sixty days after the Board 
had denied a motion for rehearing. The court, after not- 
ing the absence of express provision for rehearing, held 
that it could not review an order until administrative 

Brief of Respondent Civil Aeronautics Board, p, 10, W. R. Grace & Co. 
V. Civil Aeronautics Board, 154 F. (2d) 271 (C. C. A, 2d, 1946). 

Pan American Airways Co. v. Civil Aeronautics Board, 121 P. (2d) 810, 
813 (G.O. A. 2a, 1941). 

=5 147 F. (2d) 152 (IJ. S. 0. A. D. a, 1945). 
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remedies had been exhausted, and that for purposes of 
review, therefore, there was no final order until the 
rehearing was denied. The court cited a case involving the 
Federal Communications Commission in support of this 
proposition, although under that Act specific provision 
for rehearing is made."'^ 


CONCLUSIONS 

The Civil Aeronautics Act is one of the most recent of 
the major comprehensive regulatory acts passed by Con- 
gress. The agency created by it is the youngest of the 
agencies which will be considered specifically and in some 
detail at this Institute. Congress in enacting tlie Act, and 
the Board in setting up its procedures, had the accumu- 
lated experience drawn from earlier acts and agencies. The 
foregoing discussion indicates that this has had two impor- 
tant results in so far as application of the Administrative 
Procedure Act is concerned. 

First, the provisions of the Procedure Act touch and 
affect the Civil Aeronautics Board in a very substantial 
proportion of its functions. 

Second, because of safeguards already in the Aero- 
nautics Act and the practices established voluntarily by 
the Board, no drastic changes were required in the Board’s 
procedures and methods by reason of the Procedure Act. 

DISCUSSION PEEIOD 
Febuuahy 3, 1947 

The Session Convened at 4:45 p.m. 

Question : I would like to get some clarification, if there 
is any to he had anyivhere, of the meaning of the phrase, 
which creates an exception in favor of interpretative regu- 

~'® Southland Industries v. FOO, 99 F. (2d) 117 (U. S. G. A. I>. 0,, 3938), 

= ^ 48 Stat. 1095 (1934), 47 U. S. 0. A. § 405. 
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lations, that Mr. Caldwell referred to earlier in the after- 
noon. Does that loroblem arise in yonr Board! 

Mr. Walter; Yes, it does. The Board has already 
passed one regulation which was called interpretative.’’ 
The regulation in question defines certain words used in 
certain certificates of public convenience and necessity 
which restrict operations by the air carrier. A very normal 
type of restriction in some of the Board’s certificates re- 
quires that in serving a certain point the flight must orig- 
inate or terminate at or beyond a certain other named 
point. 

For example, one case that I recall is Eastern Airlines’ 
certificate to serve Boston, which provides that in serving 
Boston the flight must originate at or beyond Richmond, 
Virginia, the purpose being, of course, to require through 
service to Boston rather than local service in competition 
with other local carriers. 

With the variety and the number of certificates out- 
standing to individual air carriers, certain practices might 
grow up by which the true purpose of that requirement 
could be avoided and it therefore became necessary to pass 
interpretative regulations stating just what was meant by 
the phrases as used in the certificate. I would regard that 
as being the kind of regulation that is spoken of in that 
provision. 

Question: Therefore you did not give the full notice 
which would have been required in the case of a noii- 
interpretative regulation! 

Mr. Wanner: We did not. 

Question : Without getting too deeply into the diffieult 
problem of the unscheduled air operators, we know that 
numerous applications have been made by nonschednled 
air operators who seek a determination as to whether or 
not they are scheduled or nonschednled. In these instances 
we might be confused between the problem of rule-making 
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or of adjudication. In all of those applications I believe 
the Board has taken the view that all the hearings have 
been postponed. I do not believe any of them have been 
set for hearings. Would it be mandatory upon the Board, 
considering the Administrative Procedure Act and the 
Civil Aeronautics Act, to set them for hearing? 

Mr. Wanner : There are, I believe, on file with the Board 
certain grandfather applications. Are those the ones you 
are referring to ? 

Question: No, those are service applications for a cer- 
tificate of convenience and necessity. There are some ten 
or twenty that have been filed by the iionscheduled opera- 
tors who are awaiting a determination of the fact as to 
whether they recpiire authority or a certificate should they 
require authority? 

Mr. Wanner: I do not know the applications you mean. 

Question : How would you treat those ? 

Mr. Wanner: The Board has certain applications on 
file in which the applicants seek alternatives. They seek 
either a certificate or an exemption. Are those the ones 
you mean? 

Question: Exactly. 

Mr. Wanner: The choice between the alternatives 
would be based pretty largely on policy and might there- 
fore be rule making. In the Air Forwarder case, for in- 
stance, the Board has consolidated a very large number 
of air forwarder applications. I think the hearings will 
start here in New York on the 17th of February and I 
understand that a fair proportion of those applications 
call for either a certificate or an exemption. I believe they 
have been handled to date as adjudication questions. One 
difficulty is that even if the exemption were issued, it 
might be an individual exemption. 
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Question: I would like to know whether or not the 
Administrative Procedure Act has caused any change in 
the function of Public Counsel for the Board"? 

Mb. Wannee; The Act has not, but there has been a 
recent change in the function of Public Counsel in new 
route cases. Public Counsel formerly iiarticipated in the 
policy and the legal aspects of the case. But from now on 
they will participate only in the legal aspects. They take 
no position, for example, as to the choice between carriers. 

Question: Under the new route certification function 
provision in the Aeronautics Act, did not Public Counsel 
formerly make recommendations as to routes which would 
now be subject to the separation-of-function provisions of 
the Administrative Procedure Act? 

Me. Wannee: He did, yes. But those were ahnost all 
initial license eases so I do not think those provisions 
would be applicable. 

Question; I believe you said that cases under Section 
408 might be considered as either rule-making or adjudi- 
cation, depending upon the nature of the issue involved. 
Is not the distinction between an adjudication and rule- 
making, whether it is going to be applicable to a particu- 
lar case, rather than the type of issue which is raised? 

Me. Wannee: I would assume normally it is the type 
of issue. I do not know that a hard and fast rule can be 
drawn in that respect. 

It would seem to me, however, that the Section 408 
cases are really license cases. It is a form of permit, per- 
haps even more so than in convenience and necessity cases. 
Certificates of public convenience and necessity are con- 
tinuing authorizations setting forth policy, terms and con- 
ditions and so on into the future, whereas the 408 cases 
normally grant approval for an action which is then innne- 
diately accomplished. 
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Question : That iiiteri3retation would be an adjudication 
rather than rule-making? 

Me. Wanner: That is right. It was the cases under 416 
that I had even greater doubt about. It seems to me those 
could be either or both. 

Question: Is there any special problem presented for 
you in that respect by the definition of ^‘rule’’ and '‘rule- 
making”? It seems to me you start on a peculiar definition 
of the term “rule” to include a statement of general or 
particular applicability in the future. 

Mr. Wanner : Yes. 

Question : You do not ordinarily conceive of a so-called 
statement of particular applicability as being a rule, 
whether or not the effect is in the future. Is the applica- 
tion of that part of the definition a matter of concern to 
you! 

Me. Wanner: Yes, it is, particularly since apparently 
the structure of the Act is to first determine what is rule- 
making, and then what is not rule-making is called adjudi- 
cation. 

Question: What do you make of that! Do you have 
any tentative views on it? Does it mean what it says? It 
is a very surprising provision we find here. 

Mr. Wanner: The definitions will be applied primarily 
in connection with specific problems and specific statutory 
provisions of the Aeronautics Act. Therefore I will not 
indulge now in too much theorizing on the meaning of it. 

Question : In any event you may have what you call a 
rule for the purpose of this Act, even though the effect is 
on a particular carrier? 

Mr. Wanner: Yes. That is true of the Board rate 
orders which apply only to particular carriers, and I 
assume some of the SEC orders lilmwise. 
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Question : Eate orders are treated exceptionally any- 
how in the Act, are they not f 

Me. Wanner: Yes. I have thought that all the rate 
orders are rule making’, whether or not a hearing is had. 

Question: Do you know of any of the reasons for the 
exception in the last clause to 5(e) which jirovides that 
the members of the agency are excepted from the separa- 
tion of functions"? What was the reason for excepting 
members f 

Mr. Wanner: As I recall it, that is a very necessary, 
almost an essential exception because the members of the 
agenc}^ must of necessity know and control and be in touch 
with all the affairs of the agency. 

Question : You mean by that that they must participate 
in the determination as to whether a complaint will be filed 
on a particular person which may lead to revocation of 
the permit or something? 

Mr. Wanner : Possibly not, no. 

Question: Or form ultimately the general policy pur- 
suant to which the complaint is made! 

Mr. Wanner: I assume the last clause of 5(c) would 
have reference primarily to the decision powers and func- 
tions. 

Question : It seems to me that a member who sits as a 
judge should not have anything to do with some of those 
other functions. I do not see why he is excepted. 

Mr. Wanner: Perhaps he should not be. But it has 
not been the practice of the Board to have a Board mem- 
ber sit as a separate hearing officer in Board eases. So 
there presumably will not be much of a problem as far as 
the Board is concerned. 

Question : Exactly what is the relationship between the 
Administrator and the Board, if you can explain it briefly! 



138 


Discussion 


I gather from what you say that they are quite independ- 
ent of one another. Is the Administrator appointed sep- 
arately by the President and similarly the members of the 
Board? 

Me. Wanner ; Yes. 

Question : Do their terms coincide! 

Me. Wanner : Qhie terms of the members of the Board 
are staggered, of course. They expire in different years. 
I forget the term of the Administrator. 

In general, I think, the best shorthand inetliod of stat- 
ing the difference is to say that the Board is the legisla- 
tive rule making body and the Administrator is the law 
enforcement agent. He carries out the rules that the Board 
adopts and the policies that the Board establishes. 

Question: But if you have a suspension or revocation 
proceeding, the Board makes the decision! 

Me. Wanner : Yes. In that sense the Board is a judicial 
body as well. 

There is one other class of case which I did not mention, 
and that is that under )Section 602(b), an appeal lies to 
the Board if the Administrator refuses to issue a safety 
certificate in the first instance. That requires a hearing 
also. Oddly enough, there is no statutory provision for 
appeal to the Board if the Administrator refuses any other 
type of certificate, such as production, airworthiness, type 
certificate, and so on. 

Question : In referring to judicial review of Board deci- 
sions on the amendment of certificates under Section 
401(h) I believe you said it seemed you were not subject 
to review under Section 10, Y^ou are confining that, 1 take 
it, to a ease where the Board decides not to amend a 
certificate! 

Me. Wanner: No, to a case where the Board decides 
not to institute a proceeding at aU. 
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Question : Tlie general parts of the judicial review sec- 
tion seem to contemplate review in many instances of 
failure of an agency to act, the term ‘^agency action” being 
defined, apparently, to include inaction as well as action. 
You take this particular function under 401(h) out of that 
by stressing the discretionary power of the Board, is that 
right? 

Me. Wannee: That is right, as distinguished from the 
provisions under Section 401(d) which require that the 
Board issue original certificates if the Board finds the 
statutorj^ standards have been met. 

Question: I would suppose that statutory provisions 
under which an agency might or might not initiate action 
of some sort will ordinarily read in terms of authority 
rather than duty if you are going to just stress the word 
“may” or the word “shall.” I do not know the exact 
language of 401(h), but is there anything other than the 
use of the ’word “may” that leads to your conclusion? 

Me. Wannee: The word “may” in 401(h) as distin- 
guished from “shall” in 401(d). I think also that those 
two provisions, 401(h) and (d), are comparable to or 
drawn from similar provisions in the Interstate Commerce 
Act which have been so interpreted. 

The Board took the position that it had absolute discre- 
tion with respect to a proceeding instituted by it pursuant 
to this section in a brief in one of its appeal cases. But 
the point was not scpiarely decided one way or the other 
by the court. 

Question: I believe you said that under that section 
the Board could dismiss cases which were originated by 
cities or municipalities, as distinguished from those orig- 
inated by carriers or applicants. What is that distinction 
based upon, because the language is the same ? 

Me, Wannee : It may be that the Board could also dis- 
miss petitions brought by air carriers who, however, are 
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not barred from relief because they can file under 401 (d), 
and perhaps the application under 401(d) could also take 
the form of a request for an amendment, altliougii that 
section is phrased as an original permit section. You will 
recall that in all eases where an air carrier files under 
401(h) the Board has, nevertheless, gone ahead and found, 
for instance, fitness, willingness and ability, although that 
standard is not in 401(h) and is in 401(d). In other words, 
the Board has treated all such applications by carriers as 
being of the same kind, as though they had been filed under 
401(d). 

Question : If you want to reserve your right to appeal 
you had better file under both from now on. 

Mr. Wanner: You mean the carrier! Out of abundance 
of caution, perhaps yes. 

Question: I just want to assure myself of one state- 
ment. If the manufacturer is unable to obtain a type cer- 
tificate for a plane that he wishes to manufacture and he 
feels that that decision is arbitrary or capricious, he has 
no appeal to CAB, is that right! 

Mr. Wanner: Not to the CAB under any statutory jiro- 
vision that I know of. 

Question: Is that permission granted! Have you run 
into any of those cases! 

Mr. Wanner: I do not know. I am not familiar with 
that aspect of the work. In fact, I inquired to find out 
whether any provisions of the Aeronautics Act had been 
construed to cover that situation and found that there had 
not been, but perhaps there was a possibility of it. As far 
as I know, it has not been tried. 

Question: Does the Administrative Procedure Act 
change in any way the procedure to be followed in con- 
nection with a situation where a carrier and the Board 
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are in disagreement as to the extent of a certificate or an 
exemption under the Aeronautics Act! 

Me. Waxxer : There is provision for review, if the car- 
rier disagrees with the Board’s decision. 

Question: I mean the i3rocedure of determining it? 

Mr. Wanner : The procedure before the Board! 

Question: Yes. Will that be brought on by an order 
issued by the Board, an order to show cause! 

Mr. Wanner: No. That procedure has not been sub- 
stantially changed. There have been changes in the rules 
of practice which have been made because of various pro- 
visions of the Procedure Act. But they do not change 
essentially the nature of the proceeding which formerly 
was to have an examiner issue an examiner’s report, fol- 
lowed by briefs, exceptions, oral argument before the 
Board and then a final decision by the Board. That same 
general procedure will be followed by ha^dng the exam- 
iners issue a recommended decision followed by briefs, 
exceptions, argument, and under the Procedure Act, an 
initial decision. 



THE FEDERAL ADMINISTRATIVE PROCEDURE 
ACT AND THE BUREAU OP INTERNAL REVENUE 

Ralph H. Dwan 
GENERAL 

According to the outline whieli I am supposed to fol- 
low, I should first state the ‘‘regulatory functions ” of the 
Bureau of Internal Revenue. That puts me in a position 
like that of the professor of history who was invited to 
give a lecture on the private life of Catherine of Russia. 
He started his lecture as follows: “Gentlemen, I am to 
lecture on the private life of Catherine of Russia; gentle- 
men, Catherine of Russia had no private life.” So, I 
might say, the Bureau of Internal Revenue has no regu- 
latory functions. That would he true in the sense that, 
with few exceptions, the Bureau does not operate under 
broad legislative delegations of authority with only gen- 
eral legislative standards. The internal revenue statutes 
are usually very siDecific. Moreover, from an intra-govern- 
mental standj)oint, tlie Treasury Department, of which 
the Bureau is a part, is essentially a service agency for 
the government as a whole, its principal function being 
to provide the funds for the rest of the government by 
collecting the revenues and, if necessary, borrowing the 
difference between, those revenues and the operating ex- 
penses of the government. The internal revenin* K'gida- 
tions are not ends in themselves but only means to the (uid 
of collecting the revenue. 

On the other hand, the revenue laws and their admin- 
istration do “regulate” in the sense that they affect the 
activities of millions of people — as well as their pocket- 
books. In the fiscal year ending June 30, 1946, the grand 
total of all kinds of income tax returns filed reached the 
astonishing figure of 80,525,837 and the internal revenue 
collections of all kinds totaled $40,672,096,997.88. 

EaIjPH H. Dwan is the Assistant Chief Counsel, Bureau of Internal Eeveiuie. 
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An old and well-established agency like the Bureau of 
Internal Eevenue has developed its own ways of doing 
things as the result of exx)erience over the years. The 
Bureau has a number of useful administrative procedures 
which are authorized by statutes other than the Admin- 
istrative Procedure Act. Two of them may be mentioned 
briefly. The first is analogous to the ^‘declaratory orders’’ 
authorized in Section 5(d) of the Act. Section 3760 of the 
Internal Sevenue Code authorizes “closing agreements” 
between the Coimnissioner and the taxpayer for “any 
taxable j)eriod,” and provides for finality of such agree- 
ments upon approval of the Secretary, Under Secretary, 
or an Assistant Secretaiy, in the absence of fraud. This 
provision can be and is used for the final determination 
of the tax consequences of prospective transactions. 
Another provision of the Internal Eevenue Code, section 
3791(b), authorizes the Commissioner, with the approval 
of the Secretary, to prescribe the extent to which any 
“ruling” or “regulation” shall be ai)plied “without retro- 
active effect.” That authority is frequently used to pre- 
vent unfairness where, for example, the taxpayer has relied 
on an earlier ruling or regulation. 

One more preliminary observation may be made, at the 
risk of an appearance of smugness. In a speech before 
the Federal Bar Association, advocating a uniform Federal 
administrative procedure bill, made by E. Barrett Pretty- 
man, now Associate Justice of the Court of Appeals for 
the District of Columbia, and at the time of making the 
speech Vice President of the Bar Association, District of 
Columbia, and formerly General Counsel of the Bureau 
of Internal Eevenue, it was stated : 

The plain fact of the matter is that in all onr government there 
is no more efficient system than the collection of the federal revenue. 
And that system is built upon full notice of the issues involved, 
a hearing in fact as v/ell as in form, a complete separation of 
functions, a decision by the person hearing the dispute, a decision 
restricted to facts openly exposed on the record, and a complete 
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jiidioial review. Thus it has been demonstrated in practice that 
this most unpopular, most complicated of governmental processes, 
can be, and actually is, conducted witli the utmost efficiency upon 
the principles enunciated in the measures we are discussing 
tonight. 

NoWj as to the application of the parts of the Act to the 
Bureau of Internal Eevenue, it may be stated generally 
that Section 3 relating to public information applies with- 
out limitation as to organization and i)rocedure but other- 
wise requires little change in Bureau practice; that Section 
4, relating to rule making, applies technically only to a 
limited extent hut in practice is being applied quite 
broadly; and that the subsequent sections of the Act do 
not materially affect the established practices of the 
Bureau except with respect to certain functions of the 
Alcohol Tax Unit of the Bureau. The general statement 
just made will now be elaborated. 

SECTION 3— PUBLIC INFOKMATION 

For many years there has been a veritable flood of 
public information about the Bureau of Internal Eeveniie 
and its activities; in fact, it has been almost impossible 
for busy men to keep up with the outimt of tlie Bureau 
itself and the various private organizations publishing 
tax services, bulletins, w^eekly letters and the like, not to 
mention the law reviews. That is not to say that compli- 
ance with Section 3 has not had considerable value already. 
I am inclined to think that the. greatest value has been 
in the education of the Bureau personnel who have done 
the wmrk. Parenthetically, the same thing perhaps may be 
said of other worthy undertakings such as the preparation 
of the Eestateinents by the American Law Institute, the 
publication of law school revie^vs, the drafting of statutes 
by the Commissioners on Uniform State Laws, and even 
the drafting of the Administrative Procedure Act itself. 
In the Bureau itself the work has given some men a 
broader perspective than they would get from their regu- 
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lar assignments, v/liich are often over-specialized. Then, 
too, the material should be informative to other Bureau 
personnel, especially new members, to students, and even 
to those tax practioners who find time to read it. 

The statement of the Bureau’s organization and proce- 
dure, required bj^ Section 3(a)(1) and (2), was published 
in the Federal Eegister, 11 Fed. Eeg. 177A-22 to 177A-66 
(Sept. 11, 1946), contained in Part II, Section 1, which 
may be procured from the Government Printing Office for 
40 cents. (Q^^^pographical and other technical errors were 
corrected by a statement in the Federal Eegister, 11 Fed. 
Eeg. 14261, Dec. 12, 1946). This statement is a complete 
though general description of the Bureau’s central and 
field organization and its lU'ocedure. The most striking 
aspect of the statement is the extent of the decentraliza- 
tion established in 1939 with the plenary delegated au- 
thority in the field to dispose of particular cases. (See 
I^articularly Section 600.50 and Section 600.53 of the state- 
ment.) Another feature of interest is the listing of numer- 
ous forms prescribed by the Bureau for use by the public. 
In spite of the standard cartoons and jokes on the sub- 
ject, the Bureau is rather proud of its forms. It is a great 
art to compress a complicated statute into a form, and it 
is remarkable how well the job has been done. In recent 
years, the statutes and regulations have been framed to 
make the forms as simple and easily understood as pos- 
sible. IiKiome Tax Form W-2 is a triumph in form making. 

Section 3(a)(3) requires publication in the Federal Eeg- 
ister of : 

Substantive rules adopted as authorized by law and statements 
of general policy or interpretations formulated and adopted by the 
agency for the guidance of the public. 

Also to be considered in the same connection is Sec- 
tion 3(b) requiring the agency to publish or make avail- 
able to public inspection “all rules.” Since Section 3(b) 
does not require publication in the Federal Eegister, 
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the result on the face of the statute apparently is that 
certain rules must he published in the Federal Begister, 
and all other rules must be published either in the Federal 
Register or in some other medium or made available to 
public inspection. The term “rule” is defined in Section 
2(c) very broadly as including “any agency statement of 
general or particular apihicability and future effect de- 
signed to implement, interpret, or prescribe law or policy. ’ ’ 
In view of this very broad definition of the term “rule,” 
there was some apprehension that the multitude of inter- 
pretative rulings issued by the Bureau, estimated as aver- 
aging nearly 1,000 weeldy, would have to l)e published or 
made available to public insi)ection. It would have been 
inconsistent with the policy indicated by certain provisions 
of the Internal Revenue Code, recpiiring confidential treat- 
ment of information obtained in the administration of the 
internal revenue laws, to have publislied or made available 
to public inspection these rulings in the form in which 
rendered, since that would have disclosed the private 
affairs of the person to whom the ruling was rendered. 
It would, therefore, have been necessary to employ a large 
staff to edit the rulings b^^ substituting symbols for names 
and other identifying data. Tliose who have read in the 
Internal Revenue Bulletin or in the tax service or else- 
where individual rulings i)reijared for publication as Chief 
CounseFs memoranda, and so-called I. T.’s, S. T.’s, etc., 
will realize what a task it would have been to prepare 
similarly a grist of 1,000 rulings weekly. Few of the rulings 
are of general interest, and those which are deemed of 
general interest are published. However, ground for ex- 
cluding “rulings” from the classification of “rules’’ is 
found in a statement, relative to Section 3(b), found in 
both the House and Senate Coiimiittee Reports. This 
statement is that rulings “are neither rules nor orders.” 
See also the statement of Congressman Walter, who, in 
discussing the definition of “rule” eoiitainecl in Section 
2(c) of the bill in his presentation to the House of Repre- 
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sentatives, said, ‘‘Advisory interj)retative rules in particu- 
lar cases, however, are not ‘rules’ within this definition” 
(92 Cong. Eec. 5649, May 23, 1946) . 

It being thus established that rulings are not required 
to be published as “rules,” one question still remained, 
namely, are rulings within the jprovision of Section 3(a)(3) 
requiring publication of “statements of general policy or 
interpretations formulated and adopted by the agency for 
the guidance of the public?” The report of the House 
Committee in discussing Section 3(b) of the Act (the 
Senate Report in discussing the same matter being prac- 
tically identical) states that “rulings — which are neither 
rules nor orders but are general interpretations, such as 
the opinions of agency counsel — if authoritative . . . would 
be covered by the third category in Section 3(a).” Taking 
this language at its full face value might have led to the 
conclusion that all authoritative interpretative rulings of 
the Bureau would have to be published as “interpreta- 
tions” under Section 3(a) (3). This might have been worse 
than if they had been held to be rules. As rules it would 
have been suiiicient to publish them in any medium (pre- 
sumably the Internal Revenue Bulletin would have been 
selected) or merely make them available for public inspec- 
tion. As “interpretations,” publication in the Federal 
Register would have been required. Publication of the 
many rulings as “interpretations” was found unnecessary 
because Section 3(a)(3) requires publication only of 
“interpretations formulated and adojpted by the agency 
for the guidance of the public.” Apparently an interpre- 
tation made in an individual ease is not “for the guidance 
of the public. ” 

The Bureau has held that opinions of a Deputy Com- 
missioner addressed to a particular taxpayer or upon a 
particular set of facts, all opinions of the Chief Counsel 
for the Bureau, all rulings of internal revenue agents, and 
the like, are not subject to the provisions of Section 
3(a)(3) or Section 3(b) and need not be published in the 
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Federal Register, Internal Revenue Bureau Bulletin or 
elsewhere. However, to the extent deemed advisable, the 
Bureau voluntarily publishes rulings and Chief Couiisers 
memoranda in the Bulletin, Most of those withheld would, 
if they were disclosed, he found to be related to particular 
factual situations making them of little, if any, value, as 
guides in the settlement of other cases. And it should be 
recognized that in dealing with border line issues it is often 
desirable from the pu]3lic as well as from the (xovei-irment 
standpoint to withhold what may be only tentative opinion 
subject to change as later developments may indicate. To 
disclose in advance of the reaching of a settled position 
(all the intra-Bureau discussions leading up to tlie taking 
of such position) would frequently be misleading and pro- 
ductive of unnecessary controversy. 

However, an occasional ruling may be considered as 
coming within the scope of Section 3(a)(3) and therefore 
required to he published in the Federal Register. Tlins, a 
recent issue of the Internal Revenue Bulletin contains a 
Commissioner ’s mimeograph, approved the Acting Sec- 
retary of the Treasury, relating to the income tax treat- 
ment of the payment of Federal stami.) taxes. The mimeo- 
graph refers to an I. T. (Income Tax Unit ruling) issued 
in 1946 which changed the Bureau position on the subject, 
and the mimeograph states an administrative policy not 
to disturb returns filed for taxable years prior to tlie 
publication of the I. T. The mimeograph expressly rorers 
to Section 3(a)(3) of the Administrative Procedure Act. 
(See Mini. 6083 (1947), 1 Int. Rev. Bulletin 2; also pub- 
lished in the December 7, 1946, 12 Fed. Reg. 14159, Dec. 
7, 1946). That mimeograph, by the way, is a good example 
of the exercise of the power to limit the retroactivity of 
rulings under Section 3791(b) of the Internal Revenue 
Code, which I have mentioned above. 

Of course, the internal revenue regulations, wMcii are 
promulgated by the Commissioner and approved by the 
Secretary, are published in the Federal Register, as they 
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were before the enactment of the Administrative Proce- 
dure Act. 

Section 3(b) of the Administrative Procedure Act 
requires agencies to publish or, pursuant to rule, make 
available to public inspection all final opinions or orders 
in the adjudication of cases except those held confidential 
for good cause and not cited as precedents. Section 3(c) 
provides that save as statutes may require otherwise or 
information may be held confidential for good cause, mat- 
ters of official record shall be made available to persons 
properly and directly’- concerned. The term ^ ‘ order as 
used in Section 3(b) is broadly defined by Section 2(d) of 
the Act as meaning “the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, or 
declaratory in form) of any agency in any matter other 
than rule-making but including licensing.” The Bureau 
has held that a deficiency^ notice, the allowance or rejec- 
tion of a claim for abatement, credit or refund, an accept- 
ance or rejection of an offer in compromise, the execution 
of a closing agreement, and the scheduling of assessments 
and overassessments are “final opinions or orders,” within 
the meaning of the Act. However, the Bureau is relieved 
of the burden of actually publishing the indicated opin- 
ions and orders by’- the parenthical language of Section 
3(b) excepting from the publication requirement opinions 
and orders “required for good cause to be held confi- 
dential, and not cited as precedents.” There are sections 
of the Internal Eevenue Code affording good cause for 
holding the orders of the Internal Eevenue Bureau con- 
fidential. The sections are cited and the policy of the Bu- 
reau relative to Section 3(b) and (c) are stated in Section 
600.1(b) of Part 600 of the statement of September 11, 
1946. Section 600.1(b) reads, in part, as follows: 

(2) Publication and public inspection. 

(i) General. Sections 55, 2556, 2557, 2595, 3275 and 4047 of 
the Internal Eevenue Code contain broad prohibitive and penal 
provisions against the disclosure of certain information described 
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therein obtained by the Bureau of Internal Eevenue from mem- 
bers of the public in the performance of its functions. The above 
provisions necessitate severe limitations by the Bureau of Internal 
Eevenue upon publication and public inspection of its official 
records, including final opinions or orders in particular eases. 
The extent to 'which public disclosure may be made of matters of 
official record to persons properly and directly concerned is set 
forth herein : 

(a) Inspection of Tax returns, . . . 

(b) Public lists of persons making income tax returns, . . . 

(c) Public lists of persons paying occupational taxes, . . . 

(d) Eecord of seizure and sale of real estate. . . . 

(ii) Final opinions and orders. In conformity with the policy 
of the provisions of law referred to in paragraph (i), final opin- 
ions and orders in the adjudication of eases arising under the 
internal revenue laws are, with limited exception, treated by the 
Bureau as confidential and are not published nor made available 
for public inspection. The exceptions are : 

(a) Overassessments in excess of $20,000. . . , 

(b) Excess profits tax relief — ^jDublication of allow- 
ances. . . . 

(e) Publication of decisions. Eulings and decisions on mat- 
ters arising under the internal revenue laws which because they 
announce a ruling or decision upon a novel question or upon a 
question in regard to which there exists no previously published 
ruling or decision, or for other reasons, are of such importance 
to be of general interest, or which revoke, amend or effect in any 
manner a published ruling or decision are, after rephrasing to 
eliminate any confidential information relating to a particular 
case, including identity of persons, regularly published in the 
Internal Eevenue Bulletin. No unpublished ruling or decision 
will be cited or relied upon by any officer or employee of the 
Bureau of Internal Eevenue as a precedent in the disposition of 
other cases. 

(iii) Eules. All rules relating to the functions of the Bureau 
of Internal Eevenue other than those dealing solely with internal 
management will, to the extent consistent with the limitations 
contained in the provisions of law referred to in subdivision (i) 
of this subparagraph, be made available to public inspection. . . , 
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RULE-MAKING 

Section 4(a) requires notice of proposed rule-making 
with certain exceptions. In the Bureau of Internal Reve- 
nue, questions of application of this provision arise prin- 
cipally in connection with what we call ‘^regulations.’’ 
Congress practically never imposes internal revenue tax 
liability without at the same time authorizing the Com- 
missioner of Internal Revenue, with the approval of the 
Secretary?' of the Treasuiy, to issue “regulations” to make 
the law eifective. 

At the outset there is the matter of terminology. Sec- 
tion 4(a) uses the term “rule.” CongTessman Walter, in 
presenting the bill to the House of Representatives, dis- 
cussed Section 2(c), which defines the term “rule,” and 
said the following : 

The definition of ‘rule’ and ‘rule-making’ in Section 2(c) 
is very important. It defines the legislative function of adminis- 
trative agencies. Here I might say there is great ’ confusion in 
the terms used in the field of administrative law. The word ‘regu- 
lations’ is sometimes improperly used to embrace the decisions of 
particular eases. Also, regulations are often called something 
other than rules or regulations. Thus we find that regulations 
specifying prices or rates are more often than not called orders. 
Similary, Treasury regulations are customarily called decisions. 
To the person who is not expert in the field of administrative 
law, the confusion of terminology is baffling. From time to time 
new terms are invented, such as the word ‘directive.’ 

In this bill the accepted analytical terminology has been 
adopted. Accordingly we speak of rule or rule-making whenever 
agencies are exercising legislative powers. We speak of orders 
and adjudications when they are doing things which courts other- 
wise do. — 92 Cong. Rec. 5649 (May 23, 1946). 

The Congressman’s statement that “Treasury regula- 
tions are customarily called decisions” was technically not 
quite correct so far as the Bureau of Internal Revenue 
is concerned. The Bureau’s principal regulations are 
called regulations. Amendments of the principal regula- 
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tions are made by Treasury decisions, or D.’s,” and 
sometimes a small regulation is issued as, or incorporated 
in, a Treasury decision. Nevertheless, within the Bureau 
of Internal Revenue a regulation is customarily called a 
regulation. See for instance the income tax regulations, 
kiiowui as Regulations 111. 

A more serious problem of terminology arises in con- 
nection with the exceptions in Section 4(a), which requires 
distinctions to be made between different kinds of regu- 
lations (rules). In the above c|uotation from Congressman 
Walter, he was distinguishing between rules and adjudi- 
cations and all rules were lumjped together as the exercise 
of ^‘legislative powers.” He made a more discriminating 
statement in connection with Section 3(a) as follows: 

The effect of this subsection [3(a)] will be to require all agen- 
cies to issue at least two rules or sets of rules — one respecting 
their organization and the other respecting their procedures. In 
addition where they are authorized to issue substantive rules — 
such as price regulations — or wliere they issue statements of 
policy — as in the Communications Commission — or interpretative 
rules — as in the Bureau of Internal Revenue — they would issue 
a third body of materials. — 92 Cong. Rec., 5650 (May 23, 1946). 

You will notice that in the quoted statement Mr. Walter 
referred to the Bureau of Internal Revenue as issuing 
interpretative rules. Section 4(a) makes an exception of 
“interpretative rules.” The conception of interpretative 
rules or regulations is fairly well recognized by courts 
and writers. The writers often distinguish them from 
“legislative” rules or regulations, which are designed to 
carry out broad and general statutory directions. The 
Administrative Procedure Act does not use the term 
“legislative,” but in Section 3(a) uses the term “substan- 
tive rules” and in Section 2(c), 3(a), and 4(a) speaks of 
agency “procedure” or “procedures.” Is this the old 
law school distinction between substantive rules and pro- 
cedural rules! More likely, in view of Congressman 
Walter’s statement, last quoted, “substantive rules” are 
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legislative as distinguished from interpretative rules. 
Presumably, procedural rules could be either interpretative 
or substantive depending upon their statutory basis. There 
are other terms used which are none too exact. 

As indicated by Congressman Walter, internal revenue 
regulations are, for the most part, interpretative in char- 
acter. Other regulations of the Bureau are concerned prin- 
cipally with matters such as preparation and issuance of 
tax returns and other forms, fixing and extending the 
time for filing returns and other documents, x^rescribing 
the manner in which emdence necessary for the esta])lish- 
ment of facts before the Bureau shall be x>i’esented, etc. 
Probably the best example of internal revenue regula- 
tions issued under a broad statutory direction are the 
regulations on consolidated returns, authorized by Sec- 
tion 141 of the Internal Revenue Code, as amended. The 
statute provides that an affiliated group of corporations 
shall have the privilege of making consolidated income 
and excess profits tax returns in lieu of separate returns, 
subject, however, to consent to the regulations. The Com- 
missioner, with the approval of the Secretary, is directed 
to i^rescribe regulations to conform to the following 
standard : 

. . . that the tax liability of any affiliated group of corporations 
making consolidated income- and excess-profits-tax returns and of 
each corporation in the group, both during and after the period 
of affiliation, may be returned, determined, computed, assessed, 
collected, and adjusted, in such manner as clearly to reflect the 
income- and excess-profits-tax liability and the various factors 
necessary for the determination of such liability, and in order to 
prevent avoidance of such tax liability. 

Under that rather general direction elaborate regulations 
have been prescribed. (These are Regulations 104 and 
110.) The constitutional theory of this delegation of power 
is discussed in the Senate Committee Report on the similar 
provision in the bill which became the Revenue Act of 
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1928 (44 Stat. 9, 26 U. S. C. A. §§ 1, etc.). The Cormiiittee 
stated : 

. . . The Committee believes it to be impracticable to attempt 
by legislation to prescribe the various detailed and complicated 
rules necessary to meet the many differing and complicated situ- 
ations. Accordingly, it has found it necessary to delegate power 
to the Commissioner to prescribe regulations legislative in char- 
acter covering them. The standard prescribed by the section 
keeps the delegation from being a delegation of pure legislative 
power, and is well within the rules established ]3y the Supreme 
Court. . . . Furthermore, the section requires that all the coi’pora- 
tions joining in the filing of a consolidated return must consent 
to the regulations prescribed prior to the date on which the 
return is filed. 

Another example of interest because of the emphasis upon 
the importance of forms in internal revenue administration 
is a recent Supreme Court case, Commissioner of Inter- 
nal Kevenue v. Lane- Wells Co., 321 IT. S. 219, 64 Sup. Ct. 
511, 88 L. ed. 684 (1944). The applicable statute required 
a personal holding company to ‘hnake such returns, and 
comply with such rules and regulations, as the Cornniis- 
sioner, with the appjroval of the Secretary, may from 
time to time prescribe.” The regulations required a 
‘‘separate return” on Form 1120H. Failure to comply 
v/ith that requirement was held to iDreveiit the statute of 
limitations from starting to run and to result in a penalty 
for failure to file, even though the taxpayer had filed the 
usual corporation income tax returns on Form 1120. The 
court stated ; 

. . . Taxpayer says that the information called for by Form 
1120H is information that could have been called for by Form 1120. 
'We assume so, but w'e do not see how the fact helps the taxpayer, 
for the Treasury was fully within the statute in requiring that 
information in a separate return. 

Congress has given discretion to the Commissioner to prescribe 
by regulation forms of returns and has made it the duty of 
the taxpayer to comply. . . . The purpose is not alone to get tax 
information in some form but also to get it with such uniformity, 
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completeness, and arrangement that the physical task of handling 
and. verifying returns may be readity accomplished. For such 
purposes the regulation requiring two separate returns for these 
taxes was a reasonable and valid one. . . . 

In the examples just given, the regulations are not pri- 
marily interpretative in character and therefore do not 
come within that exeei>tion in Section 4(a). Do they come 
within the exception as to rnles of agency ‘‘procedure”! 
Probably not, particularly in the case of the consolidated 
return regulations, although there are what might be con- 
sidered to be procedural aspects. 

Such questions have been avoided in the Bureau of Inter- 
nal Eevenue by adopting the practice of giving the notice 
prescribed by Section 4(a) with respect to all regulations, 
including interpretative and i^rocedural regulations, ex- 
cept where it is found by the Commissioner, with the 
api)roval of the Secretary, that notice and public procedure 
are impracticable, unnecessary, or contrary to the public 
interest. This practice also avoids the necessity of segre- 
gation when a regulation includes rules of more than one 
tyjje. Moreover, the practice shows a desire to give more 
than a niggardly comiDliance with the Administrative Pro- 
cedure Act when tlie exigencies of the public business will 
permit. 

With regard to Section 4(b), the practice is to state in the 
notices issued under Section 4(a) that views may be sub- 
mitted in writing, but the former practice of permitting 
oral presentation of views will be continued. The last 
sentence of Section 4(b) provides for the application of 
the more formal procedures of Sections 7 and 8 where 
rules are required by statute to be made on the record 
after opportiinit 3 " for an agency' hearing. A^pparently that 
provision does not affect the Bureau since rules issued by 
the Bureau are not required to be made on the record of 
a hearing. Even where hearings are required under the 
Federal Alcohol Administration Act, administered by the 
Alcohol Tax Unit of the Bureau, relative to regulations on 
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labeling and advertising of certain alcoholic liquors^ the 
regulations are not required to be based on the record of 
the hearings. (Section 5(f) of the Federal Alcohol Admin- 
istration Act; 49 Stat. 981 (1935), 27 XT. S. C. A. § 205(f)). 
Of course, the views expressed at the hearing will be con- 
sidered ill the formulation of the regulations, as indeed 
is the case of all written or oral presentations of views to 
the Bureau in connection with its regulations. 

ABJUDICATION 

The great mass of adjudicatory functions of the Bureau 
of Internal Eevenue are not affected by the Administra- 
tive Procedure Act. The adjudicatory provisions of the 
Act are contained in Sections 7 and 8 thereof. However, the 
application of these provisions depends on Section 5. Unless 
Section 5 applies, Sections 7 and 8 do not apply. Section 5, 
by its own terms, applies “in every case of adjudication 
required by statute to be determined on the record after 
opportunity for an agency hearing.” Thus the application 
of Section 5 is dependent upon statutory provisions, out- 
side the Administrative Procedure Act, requiring hear- 
ings. The tax laws do not generally provide for hearings 
within the Bureau of Internal Eevenue. In practice, how'- 
ever, multitudinous hearings are held within the Bureau. 
These hearings within the Bureau are commonly called 
conferences. A large portion of Part 601, included in the 
September 11, 1946 statement, already referred to, is de- 
voted to description of the conference procedures of the 
Bureau. See Section 601.1(d)(4). See also the last para- 
graph of Section 601.2(c)(1), wherein the procedure for 
adjustment of income tax liability in the agent’s office is 
described. The Bureau has established what is as nearly 
as practicable an independent organization known as the 
Technical Staff for the settlement of tax cases out of court. 
However, the jurisdiction within the Bureau of the Tech- 
nical Staff corresponds to that of the Tax Court outside 
the Bureau, in other words is confined to income, profits, 
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estate and gift taxes. The Staff has established a noii- 
statutory procedure for the hearing of cases which is set 
forth in Section 601.3 of Part 601. Another semi- 
independent organization, known as the Excess Profits 
Tax Council, has been established in the Bureau to deal 
with claims for excess profits tax relief under Section 722 
of the Internal Revenue Code. However, the proceedings 
before the Technical Staff and the Excess Profits Tax 
Council are only a small part of the total number of hear- 
ings or conferences, usually of an informal character, held 
either in the central office in Washington or in the numer- 
ous field offices. 

Except for these non-statutory hearing or conference 
procedures within the Bureau, the Tax Court and other 
federal courts would be swamped by the number of tax 
eases that would be presented to them. The enormous 
number of cases handled by the Bureau could not be han- 
dled under the formalities prescribed by the Administra- 
tive Procedure Act. 

The adjudicatory functions of the Bureau subject to 
Sections 5, 7 and 8 are those relating to the liquor traffic. 
Laws administered by the Bureau of Internal Revenue 
requiring adjudicatory hearings include the Federal Alco- 
hol Administration Act, 49 Stat. 977 (1935), 27 IT. S. C. A. 
ch. 8. This Act i^rovides for the issuance of permits to 
certain persons engaged in the liquor traffic. It also pro- 
vides for the denial, suspension, revocation, and annul- 
ment of such permits subject to administrative hearing 
and court appeal. The administrative hearings are sub- 
ject to Sections 5, 7 and 8. They are also subject to the 
provisions of Section 9(b). 

Another adjudicatory function of the Bureau affected 
by Sections 5, 7, 8 and 9(b) of the Administrative Proce- 
dure Act is the revocation of permits issued under Sec- 
tion 3114 of the Internal Revenue Code. Section 3114(a) 
provides, inter alia: 
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No one shall mannfacture alcohol, procure it tax-free, denature 
it, deal in or use specially denatured alcohol, recover completely 
or specially denatured alcohol, or transport special denatured or 
tax-free alcohol, without first obtaining a permit from the Com- 
missioner so to do. 

Section 3114(b) provides for revocation of such a permit 
after hearing and for court review of the revocation. Ac- 
cordingly, the hearing provisions of the Administrative 
Procedure Act apply. An aiDplication for an original ]5er- 
mit may be denied wdthout a hearing and thus is not 
subject to the hearing provisions of the Administrative 
Procedure Act. 

The hearings pursuant to the Federal Alcohol Admin- 
istration Act and Section 3114 of the Internal Eevenue 
Code are subject to the provisions of Section 5(c) of the 
Administrative Procedure Act relating to separation of 
functions. Heretofore no separate force of examiners has 
been maintained. Section 11 applies to the app)ointment of 
examiners. 


JUDICIAL REVIEW 

With regard to the regulatory functions as to the liquor 
traffic just discussed, the agency actions are subject to 
judicial review under statutes in existence before the enact- 
ment of the Administrative Procedure Act. Section 3114 
of the Internal Eevenue Code, which establishes a permit 
system for certain purposes, also provides, in case of a 
refusal of a permit or revocation of a j)ermit, for review^ 
by a ‘‘court of equity,” -which may affirm, modify or re- 
verse the finding of the Commissioner. Such review seems 
adequate, and it is unlikely that it is changed by the 
Administrative Procedure Act. Senator McCarran, in his 
presentation of the bill to the Senate, said, “We did not 
wish to disrupt or change anything that was statutory. ’ ’ 
92 Cong. Eec. at 2152 (Mar. 12, 1946). Howmver, it is 
arguable that the scope of review^ is extended slightly by 
the provisions of Section 10(e) of the Administrative Pro- 
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cediire Act. Similar considerations apply to the judicial 
review provisions of the Federal Alcohol Administration 
Act, 49 Stat. 977 (1935), 27 U. S. C. A. ch. 8. 

Tnrning now to other Bureau of Internal Revenue func- 
tions, which, as has heen stated, are not generally regu- 
latory in character, there are long-established statutory 
methods of judicial review. A suit for refund is an avail- 
able remedy, and, in the case of income, estate, and gift 
taxes there is the alternative remedy through the Tax 
Court of the United States. Under either alternative there 
are provisions for appellate review in the Circuit Courts 
of Appeal and the Supreme Court. The same things are 
true as to excess profits taxes except for special provisions 
under which administrative action pursuant to certain 
relief provisions are reviewable only in the Tax Court 
without any right of appeal. Section 732(c) of the Internal 
Revenue Code. There are other express limitations imposed 
by the Internal Revenue statutes upon judicial action, such 
as Section 3653(a) of the Internal Revenue Code, which 
provides that, except as to action contrary to the Tax 
Court procedure, “no suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained 
in any court.” Such a iDrovision seems quite clearly to 
come within the introductory exception in Section 10 of 
the Act as to “statutes [which] preclude judicial review.” 

Before leaving this matter of judicial review of admin- 
istrative decisions, I cannot resist the temptation to men- 
tion one of my favorite subjects, the administrative review 
of judicial decisions. See Dwan, “Administrative Review 
of Judicial Decisions: Treasury Practice” (1946) 46 Col. 
L. Rev. 581. Limiting myself for the present to a few 
aspects of that subject, there is, first, the practice of long 
standing under which the Commissioner announces in the 
Internal Revenue Bulletins that he “acquiesces” in certain 
listed decisions of the Tax Court of the United States, for- 
merly the Board of Tax Appeals, and that he does not 
acquiesce in certain other listed decisions. In other words, 
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tlie Commissioner gives public notice that he will or will 
not follow certain decisions as precedents. This practice 
is apparently outside the scope of the Administrative Pro- 
cedure Act. Another administrative expedient of more 
recent and less frequent use is the limitation of the retro- 
active application of judicial decisions to other cases. An 
illustration may be taken from the Treasury action shortly 
after the Supreme Court’s decision in Helvering v. Hal- 
lock, 309 H. S. 106, 60 Sup. Ct. 444, 84 L. ed. 604 (1940). 
In that case the Supreme Court held that the retention by 
the settlors of trusts of certain reversionarj^ interests 
made the trust properly subject to estate tax; in doing so, 
the Court overruled its own decisions in two cases decided 
in 1935. The Court pointed out that the settlors died 
before the 1935 decisions. That fact eliminated any ques- 
tion of reliance on those decisions, but the Treasury had 
to consider other trusts. A Treasury decision was issued 
amending the regulations to conform them to the Halloek 
decision but exempting property transferred while the 
1935 Supreme Court cases controlled from inclusion in 
gross estate, provided a gift tax had been paid. Thus the 
Treasury sometimes can “do equity” where the courts 
are not in a ]3osition to do so. In conclusion, then, it is 
appropriate to refer to the wise statement of the late Chief 
Justice Stone in his dissenting opinion in United States v. 
Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936), 
at 87: 

Courts are not only the agency of the government that must be 
assumed to have capacity to govern. 


DISCUSSION PEEIOD 
Pebeuaby 3, 1947 

Tlie Session Convened at 8:00 p,in. 

Question: Is the Tax Court an agency of the govern- 
mentf 



Discussion 


161 


Me. Dwan: Tliat is a very interesting question. I had 
thought of discussing that, but on further consideration I 
concluded that it was more the business of the Tax Court 
and the Department of Justice than of the Bureau of 
Internal Eevenue, 

However, I did notice in the services the other day that 
the Tax Court has passed on a motion which in effect 
rules that it is not an agency within the meaning of the 
Act. Of course, that, I assume, is subject to appeal. 

Question : How does the Conmiissioner Justify his power 
to fail to acquiesce in court decisions when all other agen- 
cies and the litigants and people generally are required 
to give weight, either on the theory of stare decisis or the 
theory of res judicata to decisions'? 

Me. Dwan ; In the first place the Commissioner does not 
undertake not to follow the decision in a particular case. 
In other words, he follows the Judgment of the court so 
there is no question of 7~es judicata. As far as stare decisis 
is concerned, it must be regarded, I think, as a limitation 
of stare decisis in the sense of always following what the 
courts do. But I point out that this practice, which I men- 
tioned, has been going on now for over twenty years. And 
I think people want to know what the Bureau ’s attitude is. 
Furthermore, I think it should not be assumed that the 
courts are the only ones that have good lawyers; in other 
words, courts can make mistakes as well as other people. 
Therefore, it is the Commissioner’s privilege, to relitigate 
the question. Of course, if he eventually loses in the 
Supreme Court or in a number of Circuit Courts, he will 
give up. ' 

Question : What kind of a ruling was the recent one on 
the deduction of portal-to-portal pay! 

Me. Dwan : I think it was Just an ordinary Commis- 
sioner ’s ruling but I am not sure about it. 
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Question: It does not have any note or anything. It 
came out as a press release. 

Mr. Dwan : I assume that it will he in the bulletin even- 
tually as probably an “I. T.,” income tax ruling. But it 
was a matter of such public importance I guess they con- 
sidered it well to issue it in advance of actual publication 
in the bulletin. 

Question: Do you think it was for the guidance of 
the public then? 

Mr. Dwan : Definitely, yes. 

Question : Does that put it in the Federal Eegister, as 
I understand! 

Mr. Dwan : That is a good point. I had not thought of 
it. But I think that it probably should be. 

Question; How does the Commissioner, as a matter of 
practice, look upon requests for rulings in matters which 
have not yet reached the point of litigation, for the guid- 
ance of taxpayers? Does he welcome such requests? 

Me. Dwan: I would say the present practice in the 
Bureau is very liberal in answering inquiries which have 
a real basis. 

Question : Does the Act which we have been discussing 
in any way alfeet the scope of appellate review particu- 
larly in connection with the question of the Dobson rule! 

Mr. Dwan: I think that gets back to that question of 
whether the Tax Court is an agency, do ^mu not think so ! 
I would be glad to have somec^ie else express his views on 
that. ' 

Question: To what extent will the Administrative Pro- 
cedure Act limit, or in any way modify, the well-known 
practice of the Bureau to issue so-called confidential 
memoranda for the guidance of their own staff I 
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Mr. Dwan: I do not think there is anything in the Act 
to prohibit that practice. The Act says rules intended for 
the guidance of the public. Obviously a memo like that is 
not so intended. But it might have some effect on the 
practice. 

Question : In referring to notice of deficiency, com- 
promise, closing agreements and such things, a while back 
I believe you stated that they were not subject to Section 
3(b) of the Administrative Procedure Act because they 
could be considered as required for good cause to be held 
confidential and so forth. Did you have in mind that sec- 
tion of the Internal Bevenne Code that restricted iDiiblica- 
tion of information? 

Mr. Dwan : Yes. Section 55 and like sections. 

Question : So that the thing that makes them confiden- 
tial is that they deal with specific taxpayers and publica- 
tion would reveal the I. T. of the taxpayer and so forth? 

Mr. Dwan : That is right. Section 55 is a penal statute. 

Question : That is a restriction which you avoid, do you 
not, when you want to publish such rulings, by using let- 
ters and disguising the facts in other respects? 

Mr. Dwan ; That is right. 

Question: So what it really comes down to is a desire 
to avoid the extraordinarji^ time and labor required in dis- 
guising the cases so that you can i)Tepare them for publi- 
cation? 

Mr. Dwan: That is correct, except those that are con- 
sidered of general public interest. 

Question: Will Section 5(c), the separation of func- 
tions, have any effect upon the unit? 

Mr. Dwan: Only in those liquor cases, I think. I 
ref erred to them. 
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Question: The attitude is that all of the hearings are 
not subject to the Act and therefore the person may be both 
the prosecutor and the tryer of the facts? 

Me. Dwan: These conferences are so informal that I 
do not think anyone regards them in those terms. Do you 
have something specific in mind? 

Question: No, nothing specific. I was just wondering 
how it would ajffect the conferences and hearings before 
examiners? 

Me. Dwan : We do not have examiners. 

Question: I mean special agents who may take testi- 
mony under the Act. 

Me. Dwan : Those are all very informal. They may or 
may not make a record of the proceedings. 

Question : It is pretty clear, is it not, that the ordinaiy 
Bureau conference is not subject to the separation func- 
tions requirement in Section 5 because that requirement 
has reference to eases of adjudication required by statute 
to be determined on the record after opportunity for hear- 
ing? And that just is not so of practically any of the 
Bureau proceedings ? 

Me. Dwan : Technically it does not apply. I just thought 
maybe you were referring to the underlying policy. 

Question : Generally the underlying policy. I was won- 
dering if it would have any effect on the policy? 

Me. Dwan: As I pointed out before, the business of the 
Bureau could not be handled on a formal basis like that. 

Question : Mr. Dwan, would you mind elucidating, at 
least for me if not for anyone else, just how this 30-day 
rule is actually going to work? For example, in the Janu- 
ary 28th issue of the Federal Begister there was published 
a so-called regulation or amendment to the trust regula- 
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tions as a result of the famous Clifford case, decided about 
seven years ago. Having been published on January 28th, 
it means that any one who has any comments or sugges- 
tions for changes must submit them in writing to the Com- 
missioner on or before February 27th. Does that mean 
that, at least theoretically, the Commissioner may with- 
hold actual promulgation of those regulations for months 
and months after considering what might be very vital 
and cogent objections! Or can he, in the interests of expe- 
dition, look the protests and comments over and say, 
^‘Weli, they may have merit but since it is important to 
clarify the whole question one way or another, I shall go 
ahead and issue the regulations with the approval of the 
Secretary and leave the final adjudication to the courts”! 
I think that indicates a good example of how the 30-day 
rule may work. If you do not mind, I would like to have 
a little discussion on it. 

Me. Dwan : Suppose some excellent analysis of the ques- 
tion came in the last day of the 30 days. Obviously you 
could not consider that adequately within twenty-four 
hours or anything like that. 

Question : Does the 30-day rule mean that all comments, 
criticism, objections, must be disposed of and everything 
must be in and that he must have made up his decision 
within 30 days or shortly thereafter, or cannot he just 
reconsider! It may take him six months to reconsider. 

Me. Dwan ; I think as far as the Act is concerned, he 
could take six months if he wanted to, or six years. But 
in this particular instance that you mentioned it is very 
unlikely that he would delay it any longer than he had to. 

Question: Cannot he abandon that original proposal 
and start out with any other one! 

Me. Dwan: Surely, he can, technically, so far as the 
Act is concerned. 
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Q'uestion: Does that mean that if lawyer sends 

in cogent objection and the revision is made and no onej 
of course, knows about it except lawyer “A” and the 
Commissioner, must he republish that again? Does he 
then put it in the Federal Register again as a tentative 
regulation ? 

Me. Dwan : He is not required to do so, so far as I know. 
There is nothing in the Act to require him to do so. 

Peofessoe Wallace: I am a little bit lost. Are you 
speaking of the SO-da^^ rule in 4(c) of the Act? 

Questionee: Yes. 

Peofessoe WAimACE: All that requires, as I read it, is 
that a new’ rule must be published for 30 clays before it 
becomes effective. Is not that all that says? 

Questionee : It says not less than 30 days. 

Question: Suijpose, Mr. Wallace, you should send in a 
very good objection and the Commissioner rewrites com- 
pletely what is now the tentative Clifford amendment. 
Must he republish those rewritten amendments so that 
someone else may get a crack in sajdng that all your sug- 
gestions are not any good? 

Me. Dwan: I do not think so, because under Section 
4(a) he does not have to publish them in the first place. All 
he has to do is state what the issues are. I should think 
the lirst publication would indicate the issues. On the 
other hand, I suppose he could if he wuriited to. I -was 
interested more in the mandatory recpiiremeiit rather than 
any courtesy on his part. 

Peofessoe Wallace: He has to state, under Section 
4(a), the terms or substance of the proposed rule. You 
are relying on the balance of that, is that it! Or a descrip- 
tion of the subjects and issues involved? 

Me. Dwan: Yes. . 
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.PEorEssoE Wallace: Do you go this far: So long as he 
makes it clear that the rule has to do with the Clifford 
doctrine, it does not matter how much he may shift around 
or elaborate on the Clifford doctrine; if he once publishes 
it, it can become effective in any old form after 30 days 
have expired, is that the idea? 

Mr. Dwan : Yes. He has to give 30 days and then, hav- 
ing considered these things, he publishes his final regula- 
tion which becomes effective 30 days thereafter. 

Question : I believe the same iiraetice is followed in the 
Interstate Commerce Commission where a proposed rule 
is issued and an opportunity given to counsel to discuss it. 
The Commission studies the objections and briefs and then 
publishes their own rule. It may be 30 days, it may be 
longer. The Senate Committee in its reiDorts said that the 
specification of the 30-day deferred effective date is not 
to be taken as a maximum, since there may be eases in 
which good administration, or the convenience and neces- 
sity of the person subject to the rule, reasonably require 
a longer period. But I believe once the rule is promulgated, 
after considering the objections, it need not be again given 
the 30-day opportunity for further discussion. 

Mr. Dwx\n : That is pretty clear. 

Question: An extreme example of that, supposing as a 
result of the objections, the Conmiissioner reversed his 
position entirely. Theoretically he would not have to re- 
publish that, is that correct! 

Me. Dwan : That is correct. 

Question : How did the Coimnissioner determine that 
these projiosed new Clifford trust regulation rules were 
not interpretative rules! Why did he give notice at ail! 

Me. Dwan : As I said, we do not distinguish between 
them. We give notice in all cases. 
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Question: Is tliat because you do not know tlie differ- 
ence? 

Me. Dwan: You are entirely correct. That is the first 
reason. We do not know the difference — they overlap so 
much. In the second place, why not follow out the spirit 
as v/ell as the letter of the section and give notice on all 
of them. 

Question : Seriously, we attorneys, of course, have just 
the same difficulty as you have. And when you start out 
by being very gracious, I would say, to the public at large 
by publishing, are you not establishing a precedent which 
may come home some day to roost, very much to your 
prejudice? 

Me. Dwan : Possibly. There is nothing to stop us from 
reversing our procedure. 

Question : You have before. 

Me. Dwan: I do not see how anybody could object. Sup- 
pose some little interpretative regulation interpreting some 
word in the statute came out and the Conmiissioner decided 
it was not important enough to go through all this riga- 
marole. I do not see how anybody could justly criticize him. 

Peofessoe Wallace: You do that not upon the ground 
that the rule was interpretative but upon the ground that 
all this procedure business is unnecessary? 

Me. Dwan : That is right. On either ground. 

Peofessoe Wallace: As the statute expressly provides 
for in 4(a)? 

Mr. Dwan : That is right. 

Question : To get back to what Professor Wallace was 
asking before about the confidentiality, does Section 3(b) 
impose any limitation upon the Commissioner’s discretion 
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ill determining that a “good cause” should he a confiden- 
tial one f 

Mr, Dwan : I suppose he has to act reasonably. But it 
seems to us that Section 55 of the Internal Eevenue Code^ 
which forbids him to give out information like tliafi is 
enough of itself. 

Question: "Wliat is the month in which the article you 
mentioned is going to be published? 

Mr. D wan : It is already published. Last July. 



FEDERAL POWER COMMISSION PRACTICE AND 
PROCEDURE AS AFFECTED BY THE 
xiDMINISTRATIVE PROCEDURE 
ACT OF 1946 

Beadfoed Ross 


Most of toniglit’s audience, I jjresume, are familiar with 
the past years of legislative effort to standardize admin- 
istrative procedure since Dean Vanderbilt covered that 
subject last Saturday morning. Hence, I shall do no more 
than refer briefly to that background. During this period, 
a number of agencies effected many changes in tlieir pro- 
cedures to keep apace with the develoi)ing precepts of fair 
and impartial administration. Those changes adopted by 
various agencies were not uniform. Moreover, some agen- 
cies met the needs more effectively than others. The 
ultimate result of this situation found legislative expres- 
sion in the Administrative Procedure Act. 

I am sure that you are familiar with the general provi- 
sions of the Act after Mr. McFarland’s analysis last Sat- 
urday. And so, my remarks here are limited to a pre- 
sentation of my own personal views as to the estimated 
effect of the Administrative Procedure Act on the Federal 
Power Commission’s functions and procedures. As the 
expression of Congressional will on the subject, the Fed- 
eral Power Commission is determined to implement its 
provisions in the utmost good faith. It is in this spirit 
that we in the Commission approached the problem of 
conformance. When a reasonable doubt arose as to the 
meaning of the Act on a certain point, the Commission 
leaned toward that interpretation comiffying with the clear 
spirit of the Act. I believe that if the Commission mis- 
interprets the Congressional mandate, it will be on the 
side of circumspection, not evasion. 

A brief evaluation of what I believe are the outstanding 
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results of tlie Act may aid in understanding wliy the Fed- 
eral Power Commission has changed its practices and 
procedures in certain respects. The statute purports to 
be neither a specification of the details of administrative 
procedurCj nor a codification of administrative law. I con- 
sider it an effort to frame an outline of basic essentials 
of fairness in the administrative process. The framers, in 
setting up the postulates of fair procedure, have acknowl- 
edged their reliance, to a great degree, upon the better 
practices of established agencies such as the Interstate 
Commerce Commission, the Federal Trade Commission, 
and our own Commission. As a result, I believe the Act 
will not greatly alter the practices and procedures of some 
agencies. It will, however, take much of the so-called 
‘^mystery” out of certain administrative procedures. 

All agencies are handicapped in their efforts to revise 
rules and procedures by the complete absence of Judicial 
interpretations of the Act. Experience since passage of the 
Act has induced a change of my view as to certain provi- 
sions. Further exiierience v/ill undoubtedly produce sim- 
ilar changes. I know that others in and outside the federal 
government share some of my uncertainties. The courts 
will have to resolve finally some of our problems. 

Under the guidance of our present Chairman, Nelson 
Lee Smith, the Kules Committee of the Staff, composed of 
the Chief Trial Examiner, the Secretary, and the General 
Counsel, with assistance from other statf members and 
from representative practitioners before the Commission, 
evolved and presented to the Commission a draft of revised 
rules of practice and procedure. These rules, with some 
changes, were adopted by the Commission in time for pub- 
lication on September 11, 1946, the date on which the Act, 
excepting certain sections, became effective. I might point 
out here — although the Act did not require that Sections 
7 and 8 take effect until December 11, 1946— the Commis- 
sion made the necessary changes to comply with those 
sections in time for the September 11th publication. The 
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revised rules incorporated many cliaiiges in addition to 
tkose made to comply witli the letter and spirit of the 
Administrative Procedure Act. Such additional changes 
resulted from a prolonged studjT" of our rules which was 
nearing completion at the time of passage of the Act. 

To acquaint you generally with the functions which 
Congress has entrusted to the Commission, I shall sketch 
the background for, and outline summarily, our present 
jurisdiction. 

The Federal Water Power Act (41 Stat. 1007 (1920), 
16 U. S. C, A. § 791 et seq.) established the Federal Power 
Commission with authority to license certain water-power 
projects. The 1920 Act provided for administration b}' 
three busy men — ^the Secretaries of War, Interior, and 
Agriculture. The Reorganization Act of 1930 provided for 
the present five-man, bipartisan, independent Commission 
which was authorized to employ a staff of its own. Con- 
gress passed the Federal Power Act (49 Stat. 838 (1935), 
16 U. S. C. A. § 791a et seq.) as a part of the Public Utili- 
ties Act (49 Stat. 803 (1935), 15 U. S. C. A. § 79), authoriz- 
ing the Commission to regulate, among other things, tlie 
interstate transmission or sale of electric energy at whole- 
sale. The Federal Water Power Act of 1920, with changes, 
was made Part I of the 1935 Federal Power Act. In 1938, 
the Natural Gas Act (52 Stat. 821 (1938), 15 U. S. C. A. 
§ 717), added jurisdiction to regulate the interstate trans- 
portation or sale of natural gas. Our jurisdiction has been 
further implemented by several other statutes. 

Under these Congressional grants of authority, the more 
important functions of the Federal Power Commission can 
be summarized as follows : 

1. The licensing of water-power projects on waters over 
which Congress has jurisdiction, or on lands of the United 
States or at government dams. 

2. The regulation of the transmission or sale for resale 
of electric energy in interstate commerce, regulation of 
accounts, rates, certain security issues, dispositions of 
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properties, mergers and consolidations, depreciation prac- 
tices, interconnection and coordination of facilities of elec- 
tric public utilities; and also compilation and publication 
of statistical and otlier information concerning the electric 
utility industry. 

3. The regulation of the transportation or sale for resale 
of natural gas in interstate commerce, including the issu- 
ance of certificates of public convenience and necessity for 
the construction and operation of facilities; and the regu- 
lation of accounts, rates, and depreciation practices of 
natural-gas companies; and also compilation and publica- 
tion of , statistical and other information concerning the 
natural-gas industry. 

4. The making of river basin surveys required in con- 
nection with the licensing of non-federal hydroelectric 
projects and as a basis for recommending installation of 
generating facilities in federally-owned flood control and 
navigation projects. 

5. Certain duties involving approval of rates, accounts, 
and related matters for federally-owned hydroelectric 
projects. 

As can be seen, the Commission’s functions include 
licensing, rule maldng, adjudication and investigations. 
Such diversification within a single agency makes rather 
comi3lex the task of squaring those functions with the pro- 
visions of the Administrative Procedure Act, which is 
based on a functional classification. 

Coming now to a discussion of specific changes in our 
rules and procedure necessitated by the terms of the Act, 
not many major changes had to be made, and these are 
embodied in our rules. Before dealing with the changes in 
our practice and procedure in detail, a statement of what 
I consider to be the major changes may be helpful. Our 
rules now require the trial examiner’s report to be part 
of the record; Staff counsel are now given the power to 
enter into binding stipulations; the Commission has estab- 
lislied a separate opinion-writing section; and the pro- 
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siding officer in a Commission hearing is now given au- 
thority to determine the materiality and relevance of evi- 
dence sought subpoena. The foregoing changes will be 
further discussed as we proceed with an examination of 
pertinent provisions of the Act. 

Let us look at Section 2 of the Act, wliieh is concerned 
with definitions. I believe subsection 2(c) is of special 
interest to our Commission. It defines rule making as ^‘'the 
approval or prescription for the future of rates, wages, 
corporate or financial structures or reorganizations 
thereof, prices, facilities, ajipliances, services or allow- 
ances therefor or of the valuations, cost, or accounting, or 
practices bearing on any of the foregoing.” Within the 
scope of this definition are many of our principal func- 
tions including rate making, cost determination, proceed- 
ings to determine accounting classifications and disposi- 
tions, and apjiroval of mergers — to mention some out- 
standing ones. In addition, 2(c) would seem to encompass 

substantive” rules, since it applies to rules which ^‘im- 
plement, interpret, or prescribe law or policy.” ‘‘Substan- 
tive” rules are those by which the Commission prescribes 
a standard of conduct under a general statutory authority 
to make rules. Examples are, the uniform systems of ac- 
counts under Section 301(a) of the Federal Power Act and 
under Section 8(a) of the Natural Gas Act. 

The definition of rule and rule-making in Section 2 is 
vital ill determining which eases are governed by Section 
4 covering the procedures to be observed in rule-making 
proceedings, and those which are governed by Section 5, 
covering adjudications. This results from the fact that 
rule-making is defined with particularity and adjudication 
is defined to include -whatever is embraced in the phrase 
“other than rule-making.” Hence, our discussion of rule- 
making necessitates an excursion into Sections 4 and 5. 

The legislative history of the Act shows conclusively that 
rule-making was regarded as essentially legislative in 
nature, that is, it implements law and policy for the future. 
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In rule-makingj an administrative body is not determining 
behavior j conduct, or liability under a past or existing law; 
such determinations are adjudications. The Act is based 
upon a broad and logical division between rule-making and 
adjudication; i.e., between the legislative and judicial 
functions. 

The Eeport of the Attorney General’s Committee recog- 
nized that rule making could be of general or of specific 
applicability, or even at times could involve the adver- 
sarial element. Yet the fundamental nature of rule-mak- 
ing was seen to be the prescription of a rule for the future. 
In their recommended bill, the majority of the Attorney 
General ’s Committee did not define rule-making. They did, 
however, define adjudication as “h . . proceedings wherein 
rights, duties, and other legal relations are required by 
law to be determined after opportunity for hearing . . 
and specifically exeei^ted rule-making XDroceediiigs from 
the provisions applicable to adjudication. 

The minority of the Attorney General’s Committee de- 
fined adjudications, in their recommended bill, to be: 

. . . the final disposition by any agency of particular eases, com- 
plaints, applications, or proceedings . . . involving named persons 
or a named res. 

and said : 

. . . it [adjudication] may or may not include rate making and 
price fixing, for these, while in theory rules for general future 
applications, are adjudicatory in form and in customary proce- 
dure; ... 

Thus, we see there was a conflict on this point between 
the majority and minority. The majority saw clearly that 
procedures for rule-making, which operate in the future, 
should not be confused with procedures for adjudication. 
Under the view of the minority, a function which is funda- 
mentally rule-making in nature, being for future appli- 
cation would apparently be classified at times as adjudi- 
cation. 
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I believe the legislative history and the specific terms of 
the Act bear proof of the fact that Congress adopted the 
view of the majority of the Attorney GeneraPs Committee. 
For example, the House Committee Eeport states precisely 
that : 

Rule-making, of course, is not subject to any provision of Section 5. 

The Act, when it appeared in the Senate Committee Print 
in 1945, restricted the definition of ‘Guile” to only rule- 
making of general applicability. As a result of the House 
Judiciary Committee hearings, when it was explained how 
administrative rule-making often alfected specific per- 
sons or companies, Section 2(e) was changed to its present 
wording. As previously indicated, it now includes rule- 
making of both particular and general applicability. In 
explaining this section of the bill, the House Judiciary 
Committee Report specifically points out that rule-making : 

does not preclude agencies from considering, and so far as legally 
authorized, dealing with past transactions in prescribing rules for 
the future. 

Thus, we see that, in response to criticisms against the 
limited definition of “riile-maidng” originally used in the 
hill, Congress expanded it to include rule-making of par- 
ticular applicability, and rule-making which involves 
consideration of past transactions. This approximates the 
view held by the majority of the Attorney GeneraFs 
Committee. 

In contrast to the expanding definition which “rnle- 
niaking” received, adjudication was materially reduced in 
scope during the course of its legislative history. In the 
Senate Committee Print of 1945, as in the enacted bill, 
adjudication included whatever constitutes “other than 
rule-making.” 

Up to this point in our discussion it would seem clear 
that rule-making functions are completely outside the 
provisions of Section 5 covering adjudication. Moreover, 
subsection 5(c) expressly exempts : 
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. . . proceedings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers; . . . 

In the original Senate Committee Report, the exemp- 
tion applied only to agency rulings on the ‘^past reason- 
ableness of ratesi’ These were exempted from 5(c) be- 
cause they require, as do rule-making functions, the great- 
est use of the agency’s informed opinion. This was under- 
stood by the Committee to embrace most reparation eases, 
such as those before the Interstate Commerce Commis- 
sion. However, even this exemption was thought to be 
too restrictive in its nature. It was pointed out how the 
rate making functions of the Interstate Conmierce Com- 
mission and Federal Power Commission are often of a 
consolidated nature. It was further indicated that to pre- 
scribe effectively a rate for the future, a finding of the past 
reasonableness of rates must precede it. If the provisions 
of 5(c) were applied in such consolidated cases, it was 
feared that agencies whose principal function was rate 
making would be denied the most effective use of their 
expert personnel in technical and complex fields — where 
agency policy is often established in individual cases. As 
a result, Congress changed the exemption to its present 
form. 

This was done, as Mr. Walter, Chairman of the Sub- 
committee of the House Judiciary Committee, explained 
on the floor of the House, because cases concerning the 
validity or application of rates, facilities, or practices of 
public utilities or carriers : 

. . . are customarily consolidated with rule-making proceedings 
where the separation of functions is not required so that, unless 
excepted from this provision, either rule-making would be re- 
stricted beyond the intent of the bill or consolidated proceedings 
would be impossible. 

These consolidated rate making proceedings usually in- 
volve a preliminary administrative determination that a 
past rate is unreasonable. Such a determination, in the 
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language of the Supreme Court in Eocliester Telephone 
Corp. V. United States, 307 U. S. 125, 59 Sup. Ct. 754, 88 L. 
ed. 1147 (1939), “has no immediate legal effect although 
it may be the basis of a subsequent rate order.” It is an 
administrative determination, as that Court recognized, 
which “does not determine any right or obligation.” 

I have endeavored to show from the legislative history 
of the Act, that Congress recognized that the determina- 
tion of rights and obligations under jiast or existing law' 
is not rule-making but adjudication, as is clearly apparent 
by a statement of Mr. Walter in a discussion of the bill 
on the floor of the House. He said : 

In rule-making an agency is not telling someone what his rights 
or liabilities are for past conduct or present status under existing 
law. Instead, in rule-making the agency is prescribing what the 
future law shall be so far as it is authorized to act. 

Such a determination, wddcli is an integral part of a con- 
solidated rule-making proceeding does not fall within the 
scope of adjudication. It is only a iireliminary, interim 
step ill the rule-making proceeding. As such, the Supreme 
Court has held it is not subject to judicial review. See, 
Federal Power Cormnission v. Hope Natural Gas Co., 320 
IT. S. 591, 619, 64 Sup. Ct. 281, 88 L. ed. 333, (1943). Such 
determinations clearly fall within the exemption granted 
by 5(e). 

However, in the Committee reports, we find a suggestion 
which causes some confusion, if taken independently. In 
dealing with the exemptions under 5(c), it is there sug- 
gested that administrative agencies should not apply the 
exemption to such cases “as tend to be accusatory in form 
or involve sharply controverted issues.” Does this super- 
impose a qualification upon the plain words of the Act 
and override the persuasive force of the legislative his- 
tory I Succinctly, the question is whether an exemption 
under 5(c) should be applied to consolidated riile-niaking 
proceedings — which include a preliminary administrative 
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finding of an unreasonable rate— if they tend to be accu- 
satory in form or if sharply controverted factual issues 
are involved. 

F ollowing the Committee ’s suggestion, an agency vrould 
effect separation of functions in such cases. I firmly be- 
lieve such separation was not intended by Congress. The 
whole history of the Act shows it has undergone com- 
promises resulting from criticisms revealing how^ the essen- 
tial rule-making functions of various agencies iniglit be 
severely impaired if the separation-of -functions principle 
w^ere applied. I believe administrative officials must rel}^ 
on the plain meaning of the Act, rather than these con- 
tradictory suggestions in the Committee Reports. Such 
suggestions serve as reminders that fair play in all ad- 
ministrative proceedings is to be desired. However, they 
should not be operative where their application will lead 
to mischievous results, as Professor Nathanson points out 
in ‘^Soine Comments on the Administrative Procedure 
Act,’^ (1946) 41 111. L. Rev. 368. 

Having examined tlie scope of the definition of rule- 
making, let us look at the provisions of Section 4 regard- 
ing the procedures applicable to rule-making cases. 

Subsection 4(a) requires that general notice of proposed 
rule-making shall he published in the Federal Register 
unless all persons subject thereto are named and either 
personally served or have actual notice in accordance with 
the law. The concept of adequate notice is very important, 
since notice is the first formal step in the administrative 
process. 

Under this subsection, the Conunission is now required 
to publish in the Federal Register general notice of pro- 
posed “substantive” rules and orders relative to rule- 
making proceedings, such as approval or prescription for 
the future of rates, cost determination and mergers, unless 
the parties subject thereto are personally served. The Act 
requires that there be incorporated in the general notice 
given, “either the terms or suhstanee of the proposed rule 
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or a description of the subject and issues involved. ^ ’ While 
the Commission has in the past given notice substantially 
as required by the Administrative Procedure Act, one of 
our rule revisions was that relative to notice. We now 
have in Pule 19, one which complies with the statute as 
to the sufficiency of notice and the necessary specification 
of issues required, v/hereas the old rule, merely provided 
generally that the “notice will state the nature of the 
matters to be heard. ...” 

Subsection 4(b) requires agencies to afford interested 
persons an opiiortunity to participate in the rule-making 
process. The Commission’s policy in providing for par- 
ticipation and intervention by interested parties in pro- 
ceedings has always been liberal, as noted by the Attorney 
General’s Committee on Administrative Procedure. Pule 8 
on Intervention also implements this policy. There is now 
a separate rule which specifies in detail the requisite serv- 
ice by the Commission. By these rules on notice, service, 
and rights of interested parties to participate in the rule 
making functions, I believe the Commission has complied 
with the basic purpose of Section 4 to guarantee to those 
concerned an opportunity to participate in the rule-making 
process. 

At this juncture, further perusal of some of our func- 
tions which fall in the rule-making category to which Sec- 
tion 4 applies might be of assistance. They would include : 
Proceedings for the determination of actual legitimate 
cost and net investment of projects; proceedings to deter- 
mine reasonableness of rates charged by licensees for elec- 
tric power; proceedings to compel interconnection of facil- 
ities; applications for orders approving disposition, 
merger, or consolidations of facilities or acquisition of 
securities; investigations to determine and fix just and 
reasonable rates; proceedings to determine accounting- 
classifications and dispositions; proceedings to determine 
and fix natural-gas rates or services; and proceedings for 
the determination of a service area under Section 7(f) of 



Bradford Boss 


181 


tlie Natural Gas Act. While this list is not all inclusive it 
should serve to point out llie principal rule-making func- 
tions of the Commission. 

Some doubt could be expressed concerning' mergers, on 
the theory that approval of mergers might be “licensing” 
rather than “rule-making.” However, the legislative his- 
tory of the Act indicates that approval granted by the Com- 
mission in such cases falls within the category of rule- 
making. In this connection, the definition of rule-making 
is persuasive since it embraces the approval or prescrip- 
tion for the future of corporate or financial structures or 
reorganization thereof. Moreover, our jurisdiction over 
mergers of iDublic utilities is analogous to the approval of 
corporate reorganizations by the Securities and Exchange 
Commission. And the legislative history of the Act indi- 
cates that the definition of rule-making in 2(e) was pur- 
posely broadened to avoid, among other things, subjecting 
Securities and Exchange Commission’s control of corpo- 
rate reorganizations to the separation-of-funetions provi- 
sions, among other things. Therefore, I believe mergers 
are properly subject to rule-making procedures. 

We turn now to Section 5 dealing with adjudications. 
This section introduces one of the most controversial parts 
in the Act. It should he noted, however, that it applies only 
in the case of adjudications vEiicii are required by statute 
to be determined on the record after opportunity for hear- 
ing. This section does not require agency hearings not 
otherwise required by statute. But it does require the 
administrative process to reflect certain of the more strict 
but well accepted traditions of the judicial process, when- 
ever formal adjudicative hearings are required. The lan- 
guage of the section reading, “required by statute to be 
determined on the record after opportunity for hearing,” 
leaves it uncertain as to whether such a hearing is limited 
to those exj)ressly required by our basic statutes, or 
whether it might also include those impliedly required 
thereby. For instance, under Section 4(g) of the Federal 
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Power Act, the Coiiunission may issue such order as it 
may find appropriate, expedient, and in the public interest, 
to conserve and utilize the navigation and water-power 
resources of a region. Such orders have been preceded 
by a hearing as a matter of practice, although the statute 
does not expressly require one. Irrespective of whether 
hearings are required in such cases, I am of the opinion 
that the Commission will continue to grant them. 

In KSubsection 5(a), we encounter once more provisions 
which specify the notice to which j)ersons concerned are 
entitled. Besides the time, j)laee, and nature of the hear- 
ing; the legal authority; and jurisdiction under which it 
is held, the party shall also be ‘‘timely informed of . . . 
the matters of fact and law asserted. ” As I believe I re- 
marked earlier, we have embodied the statutory standard 
as to specifications of issues in our rule on notice for 
hearings. Our Itule 20 dealing with hearings also provides 
that, in fixing the time and place of hearing, the Commis- 
sion is to give “due regard to the convenience and neces- 
sity of the parties and their attorneys. ” 

One of the fundamental functions of the Commission 
which may be affected by the notice requirements of 5(a) 
and the changes in onr rules made thereunder is in the 
issuance of certificates of convenience and necessity to 
natural gas companies under Section 7(c) of the Natural 
Gas Act. The notice which the Commission heretofore 
gave in these cases was incorporated in an order setting 
the applications for hearing, “concerning the matters of 
law and fact asserted in the application.” The Adminis- 
trative Procedure Act requires that the notice specify the 
issues. It is hoped that, in future orders setting hearings, 
it may in many cases be possible to define more clearly, 
and limit, the issnes, thereby simplifying the issues drawn 
and obviating matters that would unnecessarily prolong 
the hearings. In many cases, it is difficult to state the spe- 
cific issues in advance since the burden is on the applicant 
to show that the public interest requires that the appliea- 
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tioii be granted. Wlien the applicant has put on Ms casCj 
it is possible that he might have failed in any of a number 
of essentials, in which event unpredictable issues would 
arise. 

Subsection 5(b) sets up the procedural requirements 
which must be observed in proceedings held under Section 
5. This subsection evidences Congressional awareness that 
informal i3roceedings, preliminary conferences and settle- 
ments constitute what has been labeled “the life blood of 
the administrative process.” While agencies must provide 
opportunities for informal disposition of controversies, 
Congress has deliberately left to the agencies the precise 
manner in which such opportunities are to be aiforded. 

The Federal Power Commission has in the past pro- 
vided such opportunities and many matters have been 
settled V7ithout the need for a formal hearing. However, 
to comply more effectively with the statutory provisions, 
a rule has been adoiDted providing that such conferences 
may be held at any time iirior to or during hearings. In 
answer to criticism by the Attorney General’s Committee 
on Administrative Procedure, the Commission has pro- 
vided in Eule 18 that stipulations made at prehearing con- 
ferences shall be binding on the parties and on Staff coun- 
sel when received in evidence. Previously, the Stall was 
not authorized to make binding stii)ulations. In addition 
to the stipulations provided for in Eule 18, we provided 
also in Eule 25 that parties and Staff Counsel may stipu- 
late as to any relevant facts and documents and that such 
stipulations are to be binding on the Staff when received 
in evidence. 

Subsection 5(c), concerning separation of functions, pre- 
sents that part of the Act which many contend is most 
difficult of interpretation, as has been previously indicated. 
In all probability, only judicial determination of its appli- 
cability to certain fact situations v/ill dispel the cloud of 
uncertainty, and doubts and disagreement as to its mean- 
ing. It must be remembered that subsection 5(c) applies 
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only to adjudicatory proceedings included within the scope 
of Section 5, i.e., cases of adjudication required hy statute 
to he determined after opportunity for hearing. The sub- 
section endeavors to insure fairness of procedure by for- 
bidding the presiding officer in an adjudicative hearing 
from consultation with the parties on any fact in issue, 
unless upon notice and opportunity for all the parties to 
participate. 

Since the Commission has endeavored to assure impar- 
tial determinations of factual issues, I would not say that 
any revolutionary change was necessary in Commission 
practice in adjudicative proceedings. liowmver, the stat- 
utory prohibition was written into the rules. Our rule on 
presiding officers i)revents them from consultation with one 
of the parties on any fact in issue, unless upon notice and 
opportunity for participation to the others. Eule 30 on 
Decisions reiterates this prohibition. Since the subsection 
prevents the trial examiner from consulting with “any 
person” or “party” on any fact in issue, it was my first 
impression that the trial examiner would be prevented 
from consulting with anybody, even an impartial expert or 
law clerk attached to the Trial Examiners’ Division. A 
thorough examination of the legislative history has con- 
vinced me that the examiner is prevented from consulta- 
tion on any fact in issue with persons who have an interest 
ill the proceeding, but that he may consult with impartial 
experts, fellow trial examiners, and law clerks. However, 
I don’t believe such assistance could include advice on the 
weight to be given evidence. 

The subsection provides further that presiding officers 
shall not be responsible to or subject to the supervision, 
or direction of a member of the prosecuting or investi- 
gating staff. Our presiding officers have always been inde- 
pendent of such staff members and, of course, will remain so. 

Another provision prohibits x>rosecuting or investigating 
staff members from advising in the decision or agency 
review if they participated in that or a factually related 
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case. This provision lias been fully implemented in the 
revised rules. Furthermore, to insure the fulfillment of 
this objective, the Commission has authorized the creation 
of an opinion-writing section attached directly to, and 
under the immediate authority of the Commission itself, 
rather than in the Bureau of Law. Individuals in this 
opinion-writing section will not have participated in the 
prosecution or investigation of a case of adjudication in 
which they assist in drafting the Coimnissioii ’s opinion. 
The resulting substantial increase in cost and personnel, 
will, I believe, be more than offset by the improvement in 
the administrative i)rocess. 

As a final precaution in maintaining a separation of 
functions, the rules require the officer presiding over a 
hearing to include among the aiipearances of record legal 
and technical members of the Commission ’s Staff assigned 
to work on the investigation or to assist in the trial of a 
case. 

Exeriiptioiis from the separation-of-functions provisions 
of subsection 5(c) include initial licensing, since Congress 
considered that function akin to rule-making. This exemp- 
tion appears to cover many of the Commission’s cases in 
which examiners and opinion writers are not prevented by 
the Act from conferring with the Commission’s technical 
staff who participated in the prosecution of the proceed- 
ing. Among functions which appear to be included in this 
exem|)tion are: issuance of a certificate of public conveni- 
ence and necessity under Section 7(c) of the Natural Gas 
Act; licensing of projects under Sections 4(e) and 23 of 
the Federal Power Act; approval of exportation of elec- 
tric energy under Section 202(e) of the Federal Power 
Act; and authorization of exportation and importation of 
natural gas under Section 3 of the Natural Gas Act. 

Since the exemption applies only to “initial licensing,” 
an immediate question arises as to the scope and nature 
of that function. I am of the opinion that, in vievf of the 
jDiirpose of the exemption, the phrase f‘initial licenses” 
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must Ibe coiistrned to include licenses sought by a licensee 
in addition to a first or original license, even tliougii the 
second license bear some relation to the first. In effect, 
this construction would give full meaning to the broad 
definition of license in Section 2(e), which embraces “the 
whole or part of any agency iiermit, certificate, approval, 
registration, charter membership, statutory exemption or 
other form of permission.” In other words, the definition 
clearly suggests that any agency “approval” or “permis- 
sion ” is a license, regardless of whether it may be in addition 
to or related to an earlier license. Any other construction 
would be less logical. For example, it is unreasonable to 
assume that Congress intended that proceedings for an 
original certificate of public convenience and necessity to 
construct an expensive and extensive pipe-line would be 
exempt from the provisions of 5(c), but that proceedings 
to obtain approval of added facilities — ^liowever minute — 
for use in connection with the same pipe-line would be 
subject to its provisions. Moreover, if pipe-line company 
A was initially licensed to transport gas from Kansas City 
to Peoria and applied for an extension to Chicago, would 
proceedings on this second application be treated as adju- 
dication subject to 5(c)? The absurdity of an affirmative 
answer is clear when you consider that an application by 
pipe-line company B for a connecting line between the 
same points would be exempt as initial licensing. Each 
certificate application must be determined on its own 
merits, and proof is necessary in each case to show that 
approval is required by the public convenience and neces- 
sity. Therefore, I believe that the Commission should 
treat each certificate application as an initial license case, 
even if it involves an addition to an original license. Such 
cases are exempt from 5(c), in my opinion. 

On the other hand, subsection 5(c) would appear appli- 
cable to proceedings involving withdrawal, revocation, 
suspension, and annulment of licenses; likewise, to eases 
where an agency initiates a proceeding to compel the aecep- 
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tance of a license, and amendments and modifications 
thereof. Sneli proceedings are determinative of rights or 
liabilities for past conduct, or of present status under 
existing law. The Federal Power Commission may have 
such licensing eases. 

Also exempt from this subsection, as previously indi- 
cated in the discussion of rule-making, are proceedings 
involving the validity or application of rates, facilities, or 
practices of i)ublie utilities or carriers. Determinations 
made by the Commission on complaint, or on its own 
initiative, of the unreasonableness of existing rates, fol- 
lowed by promulgation of a new rate for the future, fur- 
nish common examples of cases intended to be treated as 
rule-making. I have stated my belief that such cases are 
proper examples of proceedings not subject to the 
separation-of-f unctions requirements of subsection 5(c). 
You will recall that I reached this conclusion despite the 
suggestion contained in the Committee Reports — that agen- 
cies should not apply the exemption to such cases ^‘as tend 
to be accusatory in form and involve sharply controverted 
factual issues. ’ ’ 

In concluding our examination of subsection 5(c), we 
should observe its relevance to the Commissioners. The 
subsection provides clearly that it shall not “be applicable 
in any manner to the agency or any member or members 
of the body comprising the agency.” Legislative history 
merely indicates that the exemption was made because of 
the very nature of administrative organization, where the 
same authority is responsible for both the investigation- 
prosecution and hearing-decision functions. It is clear that 
the exemption would not preclude a Commissioner from 
exercising supervision over an investigation and subse- 
quently participating in the determination of the resulting- 
agency action. 

Before leaving Section 5, I might mention that a rule 
has been promulgated under subsection 5(d) which au- 
thorizes declaratory orders, within the sound discretion 
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of the agency, to terminate a controversy or I'emove 
uncertainty. 

Turning from Section 5, let us consider ‘^‘Ancillary 
Matters,” wliicli are the subject of Section 6. In con- 
formity with this section, Eule 4, concerning appearances 
and practice before the Commission, allows participants 
to be represented by an attorney or an^r other qualified 
representative. Furthermore, effectuating the broadened 
rights of participation in Commission proceedings — result- 
ing from this section of the Act — the revised rules provide 
for intervention by an increased number of participants. 
It is obvious that such increase maj^ result in prolonged 
hearings and increased costs. In my opinion, the degree 
of enlargement required by the Act exceeds the necessities 
of fairness. 

Subsection 6(b) requires also that, ‘‘Every person com- 
pelled to submit data or evidence shall be entitled to retain 
or, on payment of lawful!}^ 13rescribed costs, procure a copy 
or transcript thereof. ...” The revised rules make provi- 
sion for this. With regard to subpoenas, another ancillary 
matter, the presiding officer is given authority to determine 
the relevancy and materiality of evidence sought thereby, 
and to issue subpoenas in accordance with his determina- 
tion. Formerly, only the Commission itself could perform 
the function of determining the materiality and relevancy 
of evidence sought hy a subpoena. 

Section 7 is concerned with, and supplements, provisions 
dealing with rnle-maldng and adjudicative hearings re- 
quired by statute. The section does not require hearings 
in addition to those otherwise provided by our basic 
statutes. 

Subsection 7(a) deals with presiding officers and seeks 
assurance of their impartiality. A primary purpose of the 
Act was to guarantee to presiding officers increased au- 
thority and independence. Subsection 7(b) outlines the 
examiner ’s powers. While previously the Commission gave 
some measure of authority and independence to its exam- 
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iners, changes were necessary. A detailed rule implements 
these snhsections. The presiding officer can now determine 
the materiality and relevancy of evidence sought by sub- 
poena. Stipulations 'which he admits into evidence are 
binding on the parties, including Staff counsel. He may 
withdraw from a proceeding when he deems himself dis- 
qualified; or the Commission may withdraw him for good 
cause found, after hearing, as to whether he is personally 
biased. He regulates the course of hearings, and where 
evidence sought is peculiarly within the knowledge or 
control of another party, he may vary the usual order of 
presentation. 

Turning now to Subsection 7(c), relating to evidence, we 
find that a proponent of a rule or order shall have the 
burden of proof “except as statutes otherwise provide.’' 
The Act apiDears to effect no change in the Commission’s 
present procedure along these lines. However, our rule on 
evidence was modified to correspond in terms with Sub- 
section 7(c). 

One of the more fundamental changes in our jirocedure 
was necessitated by subsection 7(d) requiring that the 
“transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding shall constitute 
the exclusive record for decision in accordance with Sec- 
tion 8. . . As a result, the examiner’s report is now 
made part of the record and becomes available to the 
parties. Formerly, the report was available only to the 
Commission, and the matters contained therein and the 
weight accorded it was not known to the parties. Thus 
was eliminated, I believe, a criticism of the Commission’s 
practice. 

Next, we shall consider Section 8, which resulted in 
rather drastic changes in the Commission’s procedure for 
making decisions. It deals with decisions in all cases, not 
exempted from Sections 4 and 5, in which agency action is 
required after hearing provided by statute. Subsection 
8(a) concerns action by subordinates. Under it trial exam- 
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iners eitlier (1) make the initial decision, or (2) recom-^ 
mend a decision— in which case the Commission makes the 
initial decision. Other procedures are permissible in 
eases relating to initial licensing and rule making pro- 
ceedings. 

The Commission by rule provided that trial examiners 
will, in all cases of adjudication, make the initial decision, 
unless the Connnission has the entire record certified to 
it for initial decision. In the absence of either an appeal 
to the Commission, or review by the Commission on its own 
motion within the time provided by our rules, the initial 
decision of the examiner, without further proceedings, 
becomes the decision of the Commission. In event of appeal 
or review, the Commission makes the final decision. When 
the Commission makes the initial decision, the trial exam- 
iner is required to submit his recommended decision, which, 
of course, becomes part of the record. In lieu of the fore- 
going procedures the Commission may, in rule-making 
proceedings and in the determination of applications for 
initial licenses and certificates, issue a tentative decision 
or designate an^’’ of its responsible officers to recommend a 
decision as permitted by the section. Also, the Commis- 
sion has reserved authority, in rule-making and initial 
licensing, to dispense with intermediate-decision procedure 
where timely execution of its functions so requires. 

This siinunation is a condensation of our Eule 30 on 
Decisions, drafted to implement the statutory mandate. 
However, realizing that such elongated procedure is not 
always desired by the parties, we have a rule providing 
shortened procedures, and allowing parties to waive cer- 
tain procedural steps. 

Subsection 8(b), relating to submittals and decisions, 
provides for presentation of proposed findings and con- 
clusions, or decisions in all cases subject to Section 8. 
Moreover, parties may make exceptions to initial or rec- 
ommended decisions of subordinate officers, or to tentative 
decisions of the agency. Again, our revised rules conform 
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to the Act. Findings and conclusions may be offered, and 
exceptions filed. All decisions shall include a statement 
(1) of the findings and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of fact, 
law, or discretion presented upon the record, and (2) the 
appropriate rule, order, sanction, relief or denial thereof. 
The obvious additions to time and effort required in the 
administrative process under this subsection are sub- 
stantial. 

Next, Section 9, dealing with sanctions and powers, in 
general requires that the Commission shall not issue any 
substantive rule or order without its jurisdiction. 

9(b) seeks to insure that licensing proceedings be com- 
pleted with reasonable dispatch. The term ‘‘reasonable 
dispatch” was substituted for the definite limitation of 
60 days in the first draft of the bill. I consider this a 
Congressional indication that “reasonable dispatch” is 
not absolute and cannot be described in precise terms. 
What is reasonable for one agency, or one case, may not 
be reasonable for another. The time our Commission must 
spend to consider sufficiently an application for a certificate 
of iDublic convenience and necessity may be mucli greater 
than, for instance, that required to consider seamen’s 
permits. 

Furthermore, 9(b) may affect the Commission in its 
provision that where the licensee has made timely and 
sufficient application for a renewal or a new license in place 
of an existing license, the existing license shall not expire 
until such application shah have been finally determined 
by the Commission. Therefore, it appears tliat any au- 
thorization by the Commission granting approval or per- 
mission which expires by its terms will, nevertheless, 
continue when the applicant has timely filed an application 
for renewal. 

Judicial review is treated in Section 10. It j^rovides that 
every agency action made reviewable by existing statute 
and every final agency action for which there is no ade- 
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ciiiate remedy in court, shall be subject to judicial review. 
Section 313 of the Federal Power Act and Section 19 of the 
Natural Gas Act, which provide for review of a Commis- 
sion order by a party aggrieved, appear to fulfill require- 
ments as to judicial review, xllthough it may be argued 
that the category of those who may seek review is en- 
larged, it appears likely that the section is merely declara- 
tory of existing law in this regard. The section allows 
those persons to seek review who have ‘‘suffered a legal 
wrong” or have been “adversely affected or aggrieved” 
by Coimnission action; the Federal Power Act and Natu- 
ral Gas Act require that one must be “aggrieved” to 
secure review. There may result an increase in attemjjts 
to secure review of agency actions. 

Subsection 10(d) authorizes the Commission or the 
reviewing court to maintain the x)arties in status quo by 
postponement of the effective date of the Commission’s 
orders. Both the Natural Gas Act and the Federal Power 
Act allow the Commission to stay an order, upon applica- 
tion. for rehearing. Eeviewing courts are expressly au- 
thorized by the Administrative Procedure Act to postpone 
the effective date of an administrative order, or to order 
continuation of the status of parties. This would not 
appear to limit the exclusiveness of remedies under the 
Federal Power and Natural Gas Acts. I don’t believe the 
Commission’s final action could be avoided by suspension 
of an interim action. This conclusion seems to be borne 
out by the first judicial decision on the point. In Avon 
Dairy v. Eisaman, decided December 20th last, by a Fed- 
eral District Court, the court held that it can act only in 
case of final adverse action by the administrative body. 

A brief reference to Section 11, concerning appointment 
and qualification of trial examiners, will suffice. By its 
terms, the Coimnission, while retaining the power of 
appoiiitement, can no longer fix the compensation or con- 
trol the promotion of examiners. These latter matters will 
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be controlled by tbe Civil Service Commission after June 

11, 1947. 

I shall omit discussion of Section 12, which deals with 
the construction and effect of the Act, and consider Sec- 
tion 3, which I lifted from its logical sequence and reserved 
until now — because it is universally applicable to all agen- 
cies affected by the Act; and because treatment of Section 
3 in its proper order would have entailed considerable 
overlapping. 

Section 3 concerns public information. The Congres- 
sional intent was undoubtedly ‘‘to take the mystery out 
of administrative procedure.’’ The purpose of the section 
is to assist the public in dealing with administrative agen- 
cies by requiring publication of administrative materials 
in precise and current form. 

I have already described how the Commission has 
revised its rules and, in accordance with 3(a), submitted 
them for publication last September 11th. 

Subsection 3(h) requires an agency to publish or, in 
accordance with published rule, make available to public 
inspection final opinions or orders in the adjudication of 
cases — with certain exceptions — and all rules. The Com- 
mission has complied with these directions by providing, 
in our Eule on Public Information, that copies of all final 
opinions and orders are to be made available for inspec- 
tion at the Secretary’s office. Notification of the adoption 
of all final opinions and orders is published in the Federal 
Eegister. 

In accordance wdth 3(c), another Eule provides that 
matters of official record of the Commission he available 
for inspection at the Secretary’s office. These provisions 
already resulted in increased work and personnel in the 
Secretary’s office. 

In conclusion, I think it is apparent that the Act has 
necessitated many changes — some of them substantial — in 
the Commission’s practice and procedure. The major 
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cliangeSj from the standpoint of those subject to the Coiii- 
missioiier’s jiirisidiction, are those taldng the “dnystery” 
out of administrative law, such as adoption of the inter- 
mediate-decision procedure and publication of the exam- 
iner’s report. There probably will be more participants 
in Conimissiou proceedings, and this will tend to lengthen 
them, as will the new intermediate-decision procedures. 
Since many of the Commission’s important cases are de- 
cided after a hearing, there will be a substantial addition 
of time and work expended in the trial of cases. Notices 
of hearings will have to be more detailed in some eases. 
Additional experts will be required to assist the Commis- 
sion. Provision has been made for an opinion-writing 
section. The convenience and necessity of the parties must 
be regarded in fixing the times and places for hearings. 
This may result in more hearings away from Washington, 
and require more time and expense on the part of the 
Commission. The express direction to ‘^proceed with rea- 
sonable dispatch to conclude any matter presented” creates 
an immediate problem regarding disposition of the back- 
log of matters accumulated during the war years. The 
lawyers must now interpret the provisions of three statutes 
rather than two, and already interpretation of the new Act 
has required considerable time. It is possible that more 
attempts will be made to review Conmiission decisions. 
There are also a nmnber of comparatively minor duties 
which must no^v be performed which will add materially 
to the work of the Commission. 

I hope and believe that the benefits from the Act will 
more than compensate for the additional cost and time 
which will now be recpired in deciding eases. However, 
only the passage of time in which to observe the effect of 
the xVct and apply judicial determinations concerning its 
provisions will enable a true appraisal and comparison 
of its value and cost. 

Those practitioners before the Commission with whom I 
have discussed the Act, have expressed approval of its 



Bradfoed Boss 


195 


purposes but have acknowledged confusion as to some of 
its provisions. They appear to be satisfied with the rules 
adopted by the Commission to comply with the Act. I 
personally believe that the purpose of the Act is good and 
that administrative agencies will find that thej^ can func- 
tion efficiently under its provisions. Time and the courts 
will resolve the confusion. 

I appreciate very much the invitation to particix3ate in 
these proceedings, and your courteous patience and 
attention. 

Tlie discussion on tliis address was combined 
with the discussion on Mr. Delany’s address and is 
to be found on p. 207. 



THE FEDERAL ADMINISTRATIVE PROCEDURE 
ACT AND THE POST OFFICE DEPARTMENT 

Feank J, Delany 

Tile Post OfFice Department is unique among tlie Dov- 
ernment department and agencies represented at this insti- 
tute. It is a regular department of the government; at 
the same time it is jirohably the biggest business in the 
world, employing in excess of 400,000 employees in about 
50,000 establishments in the field of communication, trans- 
portation and banking. The great bulk of activity of the 
Post Office Department is more analogous to private busi- 
ness than to functions of the ordinary (Government depart- 
ment. 

We are all familiar to a greater or less degree with the 
service rendered by the Post Office. Yet the vastness of 
the postal establishment, and the extent to which it has 
figured and continues to figure in the development of this 
nation, will come as a surprise to most people. 

The Federal highwaj^ system springs in its entirety 
from the Constitutional grant authorizing Congress to 
establish post roads. (Article I, Section 8, Clause 7.) 

In the early days of the life of this country, primary 
effort was directed toward cutting paths through the v/il- 
derness so that settlers might communicate with one 
another by postal means. Among those who devoted their 
personal efforts in this direction were Benjamin Franklin 
and our first President, George Washington. As time 
passed the stage coach and pony express were utilized, to 
be followed by the railroads. 

In comparatively recent years the Post Office Depart- 
ment inaugurated air mail by operation of its own fleet 
of aircraft. Wlien this service was well established, the 
carriage of the mail was entrusted to private carriers who 

.Frank ,J . Delany is tlie Solicitor of The Post Office Department. 

^.Ir. Delany’s address -was delivered by Wendell W. Campbell, Assistant 
Solicitor, Post Office Department. Mr. Campbell also represented Mr. Delany 
during the discussion period. 
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then came into being, and who now constitute our com- 
mercial air transport system. Within the past thirty days 
this section of the country has witnessed the carriage of 
mail by helicopters. This experiment — ^^vhich follows sim- 
ilar experiments recently conducted at Los Angeles and 
Chicago — was conducted by the Post Office Department in 
order to intensify'' and diversify the benefits of the air 
mail system. It is inevitable that passenger carriage by 
helicopter will follow upon the carriage of mail. Thus, the 
growdh of the transportation system in this country has 
been inextricably intertwined with the growth of the postal 
system. That relationship continues to this day. 

Unusual powers have been given the Postmaster General 
in connection with foreign relations. An early Act of Con- 
gress authorized the Postmaster General to enter into 
international treaties with foreign countries ‘‘for the pur- 
pose of making better postal arrangements with foreign 
countries, or to counteract their adverse measures affect- 
ing our postal intercourse with them.” (17 Stat. 287 
(1872), 5 IT. S. C. A. § 372.) Pursuant to this authority 
the United States is a party both to the Universal Postal 
Convention, to which most nations of the world adhere, 
and in addition, is party to the Convention between the 
Americas and Spain which establishes even freer channels 
for the interchange of ideas between Latin- American coun- 
tries and the United States. The provisions of these 
treaties are exceedingly complex, but result in the institu- 
tion of a world state for postal purposes, wherein the 
citizens may conmiunieate with one another freely and 
simply at a minimum of expense without regard to politi- 
cal boundaries. 

In the banking field, we find the Postal Savings System 
operated by the Post Office Department — the largest sav- 
ings bank in the world. It enables persons in the most 
remote sections of this country to obtain the benefits 
afforded by a savings institution. Over four million deposi- 
tors carry accounts aggregating in excess of three billion 
dollars. 
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The Money Order and Postal Note Systems likewise make 
available to people throughout all sections of this nation 
a convenient and safe method for the transmission of funds 
and constitute in effect the largest personal checking 
account system in the world. During the past iiscal year 
over twent5?'-seven million postal notes were issued, and the 
dollar volume of the domestic money order business 
exceeded four and one-half billion dollars. 

The dominant purpose of the Post Office Department is 
to render service. It is only incidental to that purpose 
that powers of regulation and adjudication are exercised. 
These powers include authority to control transportation 
rates and agencies, and the obligation to purge the mails 
of matter dangerous to the health, the welfare and morals 
of the citizens of this country. 

It is upon this complex institution that the Administra- 
tive Procedure Act has been engrafted. No specific exemp- 
tion of the Post Office Department is found in the Act. 
Operations are included or excluded from its coverage 
dependent upon the particular activity involved falling 
within or without the various provisions. It is therefore 
necessary in passing upon the applicability of the Act to 
the Post Office Department to scrutinize individually the 
multitudinous operations of the Department in the light 
of the xict’s provisions. To do this in detail would take 
many days. Here and now I shall necessarily deal in gen- 
eralities, giving closer attention to questions of more 
general interest. 

SECTION 3— PUBLIC INFOEMATION 

Long before the Administrative Procedure Act was con- 
ceived, the Post Office Department had itself undertaken 
to meet the object sought to be accomplished by the 
information provisions of the Act. 

For many years there have been published and made 
available in book form the Postal Laws and Eegulatioiis 
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and tlie Postal Guide. The Postal Laws and Eegulations 
is a coiniDendium of considerable size of pertinent Consti- 
tutional provisions, Acts of Congress and regulations of 
the Department, arranged and grouped conveniently ac- 
cording to subject matter. This volume is found in every 
post office in the country, in libraries generally, and is 
sold to the public by the Superintendent of Documents. 
The Postal Guide, which is issued biennially, takes the 
form of two volumes of substantial size containing more 
detailed information concerning the various post offices, 
their size, and instructions and data pertaining to the use 
of the mails generally, both domestic and foreign. Like 
the Postal Laws and Eegulations, the Postal Guide is 
widely distributed. Subscriptions may be taken to amend- 
ments and changes in both of these publications to enable 
the user to keep them up-to-date between intervals of issue. 
Supplementary to these publications is the Postal Bulletin, 
issued twice weekly, containing additional information, and 
amendments to the Postal Laws and Eegulations and 
Postal Guide. 

These volumes were not written for lawyers’ use. 
Accordingly, their contents are not broken down in a 
technical manner such as is required by Section 3 of the 
Act. For example, all regulations both of substance and 
procedure relating to the type and kind of rural route 
delivery box which may be used for the receipt of mail 
are included together. Thus, a person wishing to provide 
a new type of delivery box may find in one and the same 
place the substantive regulations as to the type of box 
required and the procedural provisions as to the manner 
in which its approval may be secured. 

As a consequence, it has been necessary to reorganize 
the material contained in the Post Office publications men- 
tioned according to the dmsional requirements of the 
Administrative Procedure Act and to republish that matter 
in the Federal Eegister as the Act requires. That has been 
done and continues to be done as amendments are required 
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by cliaiiges witliiii the Department and of regulations pro- 
mulgated liy it. As an indication of the constant change 
within this vast organization under discussion, I might 
point out that since the original publication as required 
by Section 3(a) of the Act, in excess of 500 sections of the 
Code of Federal Eegulations either have been or are about 
to be amended. 

The opinions, orders and public records required to be 
inade available to the public by subsections 3(b) and 3(c) 
are so vast in scope that specific enunieration of them 
would be an insurinountable task. Accordingly, those 
subsections have been complied with by regulations fol- 
lowing their language. Members of the public may make 
such requests as they desire; in case of doubt as to their 
right to receive the requested information, the request will 
be referred to me and after consultation with the interested 
bureau or office, appropriate action will be taken. 

SECTION 4— RULE MAKING 

In addition to the general provisions authorizing the 
head of the Department to prescribe regulations for the 
government of his department (1 Stat. 28 (1789), 5 U. S. 
C. A. § 22), there are scattered throughout the United 
States Code many and varied Acts of Congress authorizing 
the Postmaster General to regulate on specific subject 
matter. These provisions range from minute details con- 
cerning the operation of the Department to general au- 
thority to issue regulations of great public import. For 
example, there is specific authority to prescribe the dress 
to be worn by letter carriers (32 Stat. 1176 (1903), 39 
U. S. C. A. § 154) ; there is also authority to fix the rates 
for foreign mail (17 Stat. 287 (1872), 5 U. S. C. A. § 372) ; 
and to regulate the commercial air carrier system of this 
country (54 Stat. 863 (1940), 49 U. S. C. A. § 4856). 

None of these statutes require a notice or hearing prior 
to the issuance of regulations. Accordingly, Section 4 
alone governs riile-maldng by the Postmaster General; 
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Sections 7, 8 and 11 have no application to the Post Office 
Department. 

It has been settled by the courts that the United States 
has a property right and a proprietary interest in the 
postal service. Searight v. Stokes, 3 Howard 151, 11 L. ed. 
537 (1845); In re Debs, 158 U. S. 564, 583, 15 Sup. Ct. 900, 
39 L. ed. 1092 (1895); Boeing Air Transport v. Parley, 75 
F. (2d) 765 (IT. S, C. A. D. C., 1935); Electric Bond and 
Share Company v. Securities and Exchange Commission, 92 
F. (2d) 580 (C. C. A. 2d, 1937); United States v. Atlantic 
Coast Line E. Co., 215 Fed. 56 (C. C. A. 4th, 1914), and 
Union Pac. E. Co. v. United States, 219 Fed. 427 (C. C. A. 
8th, 1915). 

In re Debs, supra, an injunction vras entered against 
the petitioners enjoining them, inter alia, ‘Uj’om in any 
way or manner interfering with, hindering, obstructing 
or stopping any mail trains — or any trains carrying the 
mail. ’ ’ The Supreme Court states : 

Neither can it be doubted that the government has such an 
interest in the subject-matter as enables it to appear as party 
plaintiff in this suit. It i.s said that equity only interferes for 
the protection of property, and that the government has no prop- 
erty interest. A sufficient reply is that the United States have a 
property in the mails, the protection of which was one of the pur- 
poses of this bill. Searight v. Stokes, 3 How. 151, 169, arose upon 
a compact between the United States and the State of Pennsyl- 
vania in respect to the Cumberland Eoad, which provided, among 
other things, ‘that no toll shall be received or collected for the 
passage of any wagon or carriage laden with the property of the 
United States’; the question being whether a carriage employed 
in transporting the mails of the United States was one ‘laden 
wdth the property of the United States,’ and it was held that it 
■was. . . . ■ 

In Electric Bond and Share Co. v. Securities and Ex- 
change Commission, supra, it was stated, in a discussion 
of the powers of Congress over the mails, that : 

The power of Congress over the mails is not limited to the pro- 
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teetion oi facilities of the mails. It may be exercised to prevent 
the use of the mails for purposes which it deems objectionable 
to sound public policy. This power probably may be regarded as 
even more comprehensive than that exercised over interstate com- 
merce, for the government’s interest in the mails is proprietary 
as well as regulatory. 

Also see the discussion by Robert Ciisliiiiaii, in an article 
entitled '‘National Police Power Under the Postal Clause 
of the Constitution,” (1920) 4 Minn. L. R., 402; and an 
article entitled “Legislation, The Expanding Postal 
Power,” (1938) 38 Col. L. Rev. 474, 478. 

So varied in scope and effect are the many regulations 
issued by the Post Office Department that it is impossible 
to generalize concerning the extent to which they fall 
within the exception in Section 4 relating to public prop- 
erty. The matter has been discussed with the Assistant 
Solicitor General. Out of that discussion has come this 
conclusion in an opinion expressed to me by the Assistant 
Solicitor General : 

I have noted the judicial decisions cited in your letter and which 
emphasize the proprietary interest of the Federal government in 
the postal system. It is well known that the United States owns 
the post office properties and facilities, and that the postal deficits 
are met by appropriated funds. I concur in your opinion that 
rules issued by the Postmaster General to prescribe the rates, 
zones, weight limits, and similar conditions upon which mail serv- 
ice is rendered to the public, involve only matters relating to 
public property, and are accordingly exempt from the provisions 
of Section 4 of the Administrative Procedure Act. 

The extent to which this principle is to be applied is 
determined clay by day as individual regulations which 
are proposed are passed upon. In eases where any doubt 
exists the procedure specified in Section 4 is followed. The 
exception in Section 4 relating to foreign affairs functions 
operates to exclude many regulations relating to the inter- 
national postal service; however, the officials in charge 
of that service have, as a matter of custom and practice, 
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for many years, afforded the public informally the rights 
of discussion and hearing which that section seeks to pro- 
vide. Many regulations are also excepted as pertaining to 
management or personnel. 

SECTIONS 5, 7 AND 8— ADJUDICATION 

In the course of carrying on its business, the Post Office 
Department necessarily must make determinations of fact, 
which affect in varying degrees the rights of individual 
members of the public. Some of these factual determina- 
tions are quite simple in nature, while others are complex. 
As examples of the simple type are the decisions rendered 
in connection with the exclusion from the mails of firearms 
and matter which is defamatory. Normally, a firearm is 
quite obviously a firearm; and statements which are on 
the outside wrapper of material submitted for mailing are 
generally either plainly defamatory or not defamatory. 

Complex determinations are made in deciding whether 
a given individual is using the mails to defraud; and in 
some instances, in connection with the revocation of the 
second-class mailing privilege, which grants to the pub- 
lishers of newspapers and periodicals an exceedingly low 
postage rate. 

In between these two extremes are other determinations 
of fact of intermediate complexity. Included in this group 
are the adjudication of tort liability of the Post Office 
Department; settlement of disputes concerning the owner- 
ship of mail; the determination of whether books and pic- 
tures are obscene; and the fining of carriers for failure 
to take proper steps to transport the mail. 

Prior to the passage of the Administrative Procedure 
Act these determinations were made with varying degrees 
of formality proportionate to the complexity and impor- 
tance of the issues involved. The simple determinations 
which I have mentioned were made in the first instance 
by the local postmasters with the assistance of the Solicitor 
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ill doubtful cases. In certain cases in the intermediate 
group, the memher of the public could, if he chose, go 
beyond the Postmaster to a departmental official, in most 
cases, myself. Thus, if mail matter is ruled obscene, the 
jiarty seeking the use of the mail was informed that he 
migiit, if he chose, appear before the Solicitor for a hear- 
ing on the question. Because in these cases the specific 
facts are rarely if ever in dispute, the |)rocedure at such 
hearings has been quite informal. 

The complex determinations were made in a formal judi- 
cial proceeding with pleadings and evidence taken under 
oath, subject to cross-examination before a hearing officer. 
The procedure was substantially that used in the court 
room proceeding with which we are all familiar. 

Inasmuch as most of these proceedings are not ^‘required 
by statute to be determined on the record after oppor- 
tunity for agency hearing,” they fall outside the adjudi- 
cation provisions of the Administrative Procedure Act. 
Congress has not specifically required a hearing to be 
held, and therefore Section 5 is inapplicable by its terms. 

The informal proceedings are, in general, carried on 
now in exactly the same manner which was observed prior 
to the effective date of the Administrative Procedure Act. 
This is not, however, true of the formal proceedings, even 
though not governed by the Act. 

It has been my view that the hearing provisions of the 
Administrative Procedure Act constitute more than an 
Act of Congress; that they embody what are regarded as 
fundamental rules of fair play in quasi-judicial proceed- 
ings. It has, therefore, been my objective to adopt the 
standards of the Act in formal proceedings even when not 
so required, to the extent permitted by the legislation 
under which we operate and the adequacy of our budget. 

To that end I have endeavored to sharply distinguish 
between the prosecuting and the judicial function in the 
conduct of formal proceedings. The trial examiners have 
been established as a unit separate and apart from the 
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prosecution unit. We are endeavoring in hardship eases 
to hold field hearings; use every effort to secure the 
attendance of respondent’s witnesses, despite our inability 
to subpoena them; and make available to the respondent 
a transcript of the record, and accord him a right to brief 
the issues of law and fact prior to the entry of findings 
and conclusions. Our rules of procedure governing formal 
proceedings have been revised and are being currently 
revised still further to bring the procedure as much in line 
as possible with that specified in the Act. 

Numerically, the most important type of formal adjudi- 
cation has to do with the determination that respondents 
are or are not engaged in the use of the mails to defraud. 
(26 Stat. 446 (1890), 39 XT. S. C. A. § 259). Second in 
numerical importance is the determination of the use of 
the mails for lottery purposes. (26 Stat. 446 (1890), 39 
IT. S. C. A. § 259). Perhaps third in this regard are hear- 
ings following charges that respondents are engaged in 
illegal enterprises with the use of fictitious names. (25 Stat. 
873 (1889), 39 V. S. C. A. § 255). In all these cases a find- 
ing of guilty results in the respondent being deprived of 
the use of the mails; in none of them is the Act applicable. 

I venture the opinion that in all these cases the 
respondents procedural rights are as secure as they would 
be were the Administrative Procedure Act applicable. 
However, I believe that indirectly the Administrative Pro- 
cedure Act has contributed to the safeguarding of respond- 
ents ’ rights by establishing standards for us which we have 
endeavored to follow voluntarily. 

Two types of hearings come within the express language 
of the adjudication provisions of the Act. Revocation or 
suspension of the second-class mailing privilege is required 
by statute to be made only after ^‘a hearing shall have 
been granted to the parties interested.” (31 Stat. 1107 
(1901), 39 U. S. C. A. § 232.) Publishers who believe that 
they are being unfairly discriminated against in the ship- 
ment by freight of matter they mail may petition the 
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Department for a correction of tlie inequity; and the pnb- 
lislier is entitled at that time to “a full and fair hearing.” 
(39 Stat, 424 (1916), 39 U. S. C. A. § 576.) 

, . The practical importance of the coverage of these pro- 

ceedings by the Administrative Procedure Act is mini- 
mized by their infrequency. In the 8 months I have been 
with the Post Office Department there has not been one 
; such contested proceeding and none are, within my knowl- 

; edge, in contemplation. 

The normal course of judicial review of our adjudica- 
tion is bj- bill of equity to enjoin enforcement of the order 
entered. There is, however, in the case of petitions by 
}■ ; publishers alleging a discrimination in transport of their 

! periodicals, express provision for appeal to the United 

I States Circuit Court of Appeals for the District of 

Columbia. 



CONCLUSION 

The abstract principles of the Administrative Procedure 
Act to my mind require no justification. Their merit is 
apparent from a mere statement of those principles. 

Those of us who have no responsibility for the practical 
administration of a government agency are necessarily 
inclined to overlook very pragmatic problems facing gov- 
ernment officers. It is to my mind unfortunate that this 
Act was adopted at a time when an economy campaign is 
being vigorously carried on by both the executive and 
legislative branches of the government. The burden of 
work imposed on the Post Office Department by this 
statute has been tremendous. In the long run it may v/ell 
prove worthwhile despite pains accompanying the process 
of adjustment to it. 
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DISCUSSION PEEIOD 
Pebkuaey 4, 1947 

The Session Convened at 3:30 p,m. 

Question : Mr. Campliell, I believe you stated that Sec- 
tions 7, 8, and 11 of the Administrative Procedure Act are 
not applicable to the Post Office Department and later in 
your talk you stated that the United States Code requires 
a hearing in the case of the revocation of second-class 
privileges. Aren’t they contradictory statements and 
would not that require that Sections 7 and 8 be applicable 
to a hearing with reference to the revocation of the second- 
class privilege ? 

Me.. Campbell : When I made that statement I was dis- 
cussing the rule-making. As Mr. Delany pointed out in. his 
discussion here, there are only two functions relating to 
adjudication which come under the Administrative Pro- 
cedure Act. As you know it says, “Where hearings are 
required by statute.” In the case of revocation of second- 
class mailing privileges such hearings are required by 
statute. Likewise in the case of the order for the trans- 
portation of periodical mail, if the publisher desires to 
lirotest that order, he then is entitled hj statute to a hear- 
ing. Also under that Act, if he is not satisfied with the re- 
sults of the departmental hearing, he can apiDeal directly to 
the courts for the District of Columbia. But when I made the 
statement to which you first referred, that was with respect 
to rule-making. None of the seventy or more statutes which 
deal with functions in the Post Office Department and spe- 
cifically authorize the Postmaster General to prescribe 
rules and regulations with respect to ’regulations, require 
hearings in the promulgation of such rules. That was the 
statement I made. 

Question : I was going to ask the same question but I 
would like to ask a question of Mr. Boss, if I may. 
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I wanted to know whether he thinks that Section 5(e) 
pertaining to the separation of functions v/ould apply to 
the renewal of licenses in the Federal Power Commission ! 

Mr. Ross: I do not see how Section 5(c) would apply to 
the renewal of licenses. The only licenses we grant that 
are for specific terms are hydro-electric licenses and tlie^;^ 
are usually for long terms not exceeding fifty years and 
the Act provides that at the end of that period the govern- 
ment may recapture the property. We also issue certifi- 
cates of public eonvenienee and necessity which are not 
for any particular term. They continue for as long as the 
company lives up to the certificate provisions, 

I did mention that an agency-imposed revocation or 
modification of a license would be included under 5(c). 

Question: The question that I have in mind is this: 
Mr. Campbell takes the position that Section 5 applies to 
the Post Office. 

Mr. Campbell: I did not say Section 5 applies to the 
Post Office. 

Question: I heard you say that Section 4 did not. Now, 
where the hearing is required under the revocation of 
second-class mailing provisions, that is the adjudication 
provision, Section 5 of this Act. 

Mil C’ampbell : Section 4 involves rule-making. 

Question: That does not apply. How about Section 5? 

Mr. Campbell : I did not state that Section 4 did not 
apply. 

Questioh : I thought I understood you to say 4 and 8 do 
not apply? 

Mr. Campbell: No, what we said was this: That the 
government as such has a proprietary interest in the mails. 
There is also an exception to the extent that would bring 
us under the ‘‘property” exemption in Section 4. Now, with 
regard to Section 5, which, as I understand, relates to 
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adjudicatioii required by statnte to be determined on tlie 
record. We have two which would come under that section: 
One, the revocation of second-class mailing privilege under 
a statutory provision which says that such revocation shall 
not be made without a hearing; and, Two, orders relating 
to the transportation of periodic mail. An interpretation 
of the Attornej^ General, in a memorandum, held that 
where the statute requires a hearing, by iiiix)lication it 
requires that hearing to be held on the record. So that 
would bring us within Section 5 on adjudications, involving 
revocation of second-class mailing privileges, and also with 
resi^ect to the transportation of periodicals. I think I can 
give you the citation. The law relative to revocation of 
second-class mailing privileges is embodied in Section 232 
of Title 39 of the United States Code. It provides that in 
revocation or suspension of the second-class mailing privi- 
lege a hearing shall be granted the parties interested. 

Now, as regards publishers who believe that they are 
unfairly discriminated against in shipments by freight 
or in the matter of mailing, they can petition the Depart- 
ment for a review of the matter and are entitled to a full 
and fair hearing. That is found in Title 39 of the United 
States Code, Section 576. So there are two specific types 
of hearings which do come with Section 5 of the Act so 
far as the Post Office Department is concerned. 

Question: And to that extent the Department comes 
under Section 7 and Section 8, does it not! 

Me. Campbell : That is right. 

Question : Mr. Ross, in your talk you stated your opin- 
ion on which actions fell under rule-making, which under 
license and which under adjudication. Has the Federal 
Power Commission in its rules of practice or in any other 
published document set forth a statement of procedures 
designating which of these are rules, which of these are 
licenses and which are adjudications! 
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Me. Boss : No, it lias not. Of course, tlie Administrative 
Procedure Act says that licenses are to be considered as 
cases of adjudication. My discussion with regard to 
whether licensing would follow certain procedures was in 
connection with the exceptions in 5(c) where initial licenses 
are exempt from the separation of functions provisions 
and also in connection with Section 8(a) where initial 
licensing cases do not have to follow the same intermediate 
decision procedure provided for in cases of adjudication. 

Question: Where an application is to be filed with the 
Federal Power Commission, how is the specific procedure 
applicable to that application determined? Is that done by 
the attorney or is that done by stipulation of the parties 
at the time of the hearing, or how is that done ? 

Mr. Boss : We have no rule covering that precisely. The 
Commission will, of course, decide which cases it believes 
are cases of adjudication and see that the separation of 
functions are applied to those eases. 

Question : Is there any recourse in the event of dis- 
agreement by the party filing the application if he disagrees 
with the interpretation placed upon the application by the 
Federal Power Commission ? 

Me. Ross: There is no provision for that in our rules. 
Perhaps I did not make it clear that in my own opinion 
the Commission is going to aiiply the intermediate pro- 
cedures in practically every case. They have reserved for 
themselves the right, as is allowed by the Act, in rule-mak- 
ing and initial licensing cases to make a decision without 
the intermediate decision procedures. A case of einergency 
where the decision is required without delay might be such 
a ease. 

Question : What I had in mind was supposing the Com- 
mission decided it was a rule-making procedure and that I 
as an attorney wanted to have an initial report from the 
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examiner on tlie ground that I thought it was an adjudica- 
tion. What would happen in that case! 

Me. Boss: I say that as a matter of practice you are 
going to have that report anyway, so that the question is 
not going to arise. If the Commission decided to omit the 
intermediate decision procedures set out in Section 8 be- 
cause of an emergency situation, I believe the Act recpiires 
that the reasons for such omission be stated. 

Question : I would like to ask Mr. Boss about the waiver 
of the provisions of the Administrative Procedure Act. 
I understand it is fairly common practice, jiarticularly in 
a license case, to waive the recjuirements of the Adminis- 
trative Procedure Act with regard to intermediate deci- 
sions and the separation of functions! 

Mr. Boss: In our certificate case procedures under the 
National Gas Act, we have for the last year had a short- 
ened procedure and many companies have availed them- 
selves of that procedure. Under the Administrative Pro- 
cedure Act we have extended that to all eases where the 
parties desire to waive the intermediate procedures if there 
are no parties protesting. For example, in the ease of a 
security issue, where time is of the essence and they want 
to place securities on the market without delay, they may 
waive intermediate decision procedures. 

Questioit: In the absence of such a waiver is it your 
opinion that there should be a 30-day \vaiting period prior 
to the effective date of an order other than a rule-making 
order! 

Me. Boss : You are referring to cases of adjudication ? 

Questioxt: Yes. 

Me. Boss : I am not sure. I have not really given that 
any thought. Usually these orders are immediately effec- 
tive, and I do not know whether or not a waiting period 
would be advisable in every ease. 
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Questic)]^: I am particularly referring to Section 4 of 
tile Act whieli provides that any substantive rule shall not 
be effective for 30 days. My original thought was that it 
applied only to rule making as distinguished from adjudi- 
cation. But I notice that both the Federal Power Commis- 
sion and the Securities and Exchange Commission have 
adopted rnles providing for the waiver of the SO-da^^ 
effective period in adjudication procedures. 

Mn. Ross: I know of no such rule. Is your question 
whether or not the thirty days applies to eases of adjudi- 
cation as well as to rule-making! 

Question: Yes. 

Me. Ross : I think not. It as a provision of the rule-mak- 
ing section and I believe it applies only to rule-making 
cases. 
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INTRODUCTORY STATEMENT 

The Administrative Procedure Act^ is applicable to 
functions of the Commission under six different statutes, 
namely, the Securities Act of 1933 (48 Stat. 74, 15 U. S. 
C. A. § 77a-77aa), the Securities Exchange Act of 1934 
(48 Stat. 881, 15 U. S. C. A. §§ 77-78), the Public Utility 
Holding Company Act of 1935 (49 Stat. 803, 15 U. S. C. A. 
§ 79), the Trust Indenture Act of 1939 (53 Stat. 1149, 15 
U. S. C. A. § 77aaaa-77bbbb), the Investment Company 
Act of 1940 (54 Stat. 789, 11 U. S. C. A. §§ 72, 107; 15 U. S. 
C. A. § 80a), and the Investment Advisers Act of 1940 
(54 Stat. 847, 15 U. S. C. A. § 80b). Only the Commis- 
sion’s advisory functions under Chapter X of the Bank- 
ruptcy are untouched.^ 

While the statutes administered by the Commission all 
deal primarily with financial affairs, they differ widely 
both in substantive scope and in their procedural pattern. 

Eogek S. Foster is tlie Solicitor, Securities and Exchange Commission, 

While attempting to reflect a personal understanding of Commission prac- 
tices and policies, this paper is, of course, not an oflicial statement on behalf 
of the Commission. 

^ Reference herein to the "Act” means the Administrative Procedure Act, 
rather than one of the statutes administered by the Securities and Exchange 
Commission. 

^ It has been suggested that these functions fall within the express exemp- 
tion under clause (5) of the introduetoiy portion of § 5 of the Administrative 
Procedure Act, “cases in which an agency is acting as an agent for a court.” 
It is questionable, however, whether the Commission in the discharge of its 
functions can be characterized as an agent for a court, since it participates 
in the proceeding as an independent agency of the Government, although in a 
purely advisory capacity. However, its advisory functions would seem to fall 
wholly outside the scope of the Administrative Procedure Act, constituting 
neither rule making, adjudication, nor such a “disposition” of a matter as 
would constitute an order. The Commission merely functions as a party to the 
judicial proceeding and conducts no separate administrative proceedings. 
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This variety of regulatory coutexts makes it difficult to 
discuss in brief compass the impact of the Administrative 
Procedure Act on the Securities and Exchange Commis- 
sion. For that reason I shall deal primarily with those 
provisions of the Commission’s statutes which provide for 
disposition of matters by orders based upon records at 
formal hearings and with related informal procedures 
designed to simplify or avoid the necessit}’' for such hear- 
ings. As a preliminary matter I should like to refer briefly 
to some of the other topics on the suggested outline for 
these discussions: Public information — adoption of rules 
of general applicability — and judicial review. 

IMPACT UPON COMMISSION PEOCEDURBS OTHER 
THAN ITS DECISIONAL PROCESS 

Public Information . — ^According greater public disclo- 
sures in the security field is an important part of the public 
policy of the statutes administered by the Commission, 
and the Commission has always regarded dissemination 
of information as to its practices and requirements as 
an important auxiliary to effective administration. Com- 
pliance with Section 3 has therefore involved largely a 
problem of editorial revision for current publication in 
the Federal Register of information theretofore made pub- 
lic by the Commission.® For this reason specialists in 
Connnission affairs are probably not greatly benefited by 
having such material available in a comprehensive form 
in the Federal Register, but the compilation in the Federal 
Register might prove helpful to the general practitioner 
who has only occasional contact with the Commission. 

^ The Commission material published in the Federal Register since the effec- 
tive date of the Administrative Procedure Act has included past opinions of 
its chief accountant, counsel or division directors v?hich had theretofore been 
published for the guidance of the public. The Commission did not construe 
§ 3 as requiring republication of these interpretative materials but thought 
that this might be of assistance to the public. This republication was made 
with the caveat that the opinions in question should be read in the contest of 
their original publication, and subject to modification by subsequent changes 
in the statutes, rules or published opinions authorized by the Commission. 
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Fromulgation of Rules of General Applicability . — The 
Coinmission is authorized by express provisions in its 
statutes to adoxd “Eules and Eegulations” covering a 
variety of subject matters. Subject to reasonable classifi- 
cation, such a rule is of general rather than particular 
applicability. It is to be distinguished from an ‘'order” 
which term as used in the statutes we administer refers to 
a determination of particular applicability and, except for 
certain orders of an interlocutory character, or granting 
relief, is required by the statutes to be entered upon a 
record and after opportunity for hearing,^ The rules 
here referred to clearly are not adjudication within the 
meaning of the Administrative Procedure Act and since 
there is no statutory requirement with respect to hearing 
or record are not subject to the requirements of Sections 
7 and 8 of the Act. (See Section 4(b) of the Act.) 

The requirements of subsections 4(a), (b), and (d) 
with respect to notice of proposed rule-making and pub- 
lic participation in the rule-m.aking process introduce no 
important innovations so far as the Commission is con- 
cerned. It has always been the Commission’s practice to 
invite industry comment in connection with the adoption 
of proposed “rules and regulations,” and occasionally to 
hold public conferences in connection with the process. 
The Commission also gave consideration to “petitions” as 
well as informal requests for the issuance, amendment or 
repeal of rules. Prior to the Administrative Procedure 
Act notice of proposed rule-making was given by releases 
made available to the press and mailed to persons thought 
likely to be interested. Such notice was not required by 
the statutes administered by the Commission and was of 
an informal character. Section 4(a) of the Administrative 
Procedure Act, of course, imposes certain new formal 

^ The statutes administered "by the Commission use the phrase “Rule or 
regulation” in contrast to the term order without indication of distinction 
hetu'een a “rule” and a “regulation.” The Commission has sometimes desig- 
nated a group of related rules as a “regulation” but in other respects has used 
the terms “rule’’ and “regulation” as interchangeable. 
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requirements including publication in the Federal Register. 

The Commission also made it a practice to articulate 
the basis and purpose of its rules in i^ublished statements 
aceompanying the publication of the rules and in its 
Annual Reports to the Congress, but except for a brief 
enactment clause which merely recited that the Commis- 
sion was acting pursuant to particular statutory provi- 
sions and deemed enactment of the rule in question neces- 
sary and appropriate under the provisions referred to, no 
statement of “basis or purpose’’ was incorporated into 
tlie rules themselves. Here again the Administrative Pro- 
cedure Act imposes a new formal requirement. 

Section 4(c) imposes a new requirement that the re- 
quired publication or service of certain substantive rules 
shall precede their effective date by at least 30 days, unless 
otherwise determined for “good cause” found and pub- 
lished with the rule. The only difficulty imposed by this 
requirement is that of opening upon a possible field for 
controversy as to the kinds of rules to which the require- 
ment may be applicable or the sufficiency of the good 
cause shown in the exceptional eases where an early effec- 
tive date may be deemed desirable by the Commission.® 
Prior to the Act the Commission had always recognized 
the desirability of giving the industry time to adjust itself 
to new rules.® 

Judicial Review . — The statutes administered by the 
Commission provide for judicial review in the circuit 
courts of appeals of all “orders” of the Comniission, No 
express provision is made for review of “rules and regu- 
lations” but of course the validity of any rule would be 

Challenge to the “good cause" would, of course, raise the question as to 
whether the matter were not within the discretion of the Commission and 
would seem to be limited to eases where the controversy involved the effective- 
ness of the rule during the 30 days subsequent to publication. 

“ See, for example, the discussion in the Seventh Annual Eeport of the Com- 
mission, pp. 119-121. See Securities Exchange Act Eelease No. 3908 amending, 
subsequent to the Administrative Procedure Act, instructions to a Form 10-K 
for annual reports. The amendments were made effective approximately two 
months after publication but effective immediately on a permissive basis. 
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an issue in any civil or criminal action based upon a 
charge of violation of the rule. Thus far there has been 
no occasion to consider whether the seoioe of judicial re- 
view of Commission action has been in any vray enlarged 
by the Administrative Procedure Act.'^ 

IMPACT UPON THE COMMISSION’S DECISIONAL 
PEOCESS—ADJUDICATION, EULE-MAKING OP 
PARTICULAR APPLICATION AND PtELATED 
INFORMAL PROCEDURES 

General Analysis . — The decisional process of the Com- 
mission dealt v/ith nnder this heading includes what the 
Administrative Procedure Act describes as “adjudication” 
— and also that part of the “rule-making” process which 
leads to the adoption of rules of particular rather than 
general applicability. The distinguishing mark of these 
procedures under the Commission’s statutes is either that 
they involve the entry of what is described therein as “an 
order” — or certain legal consequences attach to the Com- 
mission’s omission to enter an order. Except for certain 
interlocutory orders and orders granting relief, the Com- 
mission’s statutes normally provide for the entry of such 
orders on the basis of a record after opportunity for hear- 
ing. Thus, even where the procedure is not “Adjudica- 
tion” but “Rule-Making,” it is under Section 4(b) of the 

Most of the statutes administered by the Commission permit judicial review 
of an order by any “person or party aggrieved.” The Securities Exchange Act, 
44 Stat. 881 (1934), IS U. 8. 0. A. § 78(a), accords such re\dew only to a 
party aggrieved; however, under the Commission’s revised Eules of Practice, 
it is expressly stated that any person who would be “aggrieved” by the Com- 
mission’s order is permitted to intervene and become a party. See Eule XVII, 
paragraph (d). Since such intervention would be necessary to exhaust the 
administrative remedy, the consequence is to make the possibility of obtain- 
ing judicial review under the Commission’s statutes as broad as the deelai-a- 
tiou of “right of review” in § 10(a) of the Administrative Procedure Act. 
In any event it would seem that the effect of § 10(a) of the Administrative 
Procedure Act is at most to enlarge the class of persons who may resort to 
the specific procedures for judicial review in appropriate circuit courts of 
appeals which are accorded by the Commission’s statutes, and not to make 
applicable the provisions of § 10(b) with respect to possible review “in any 
court of competent jurisdiction” in the absence or inadequacy of a statutory 
provision for judicial review. 

§ 
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Adnmiistrative Procedure Act made subject to Sections 
7 and 8 of tlie act with respect to ‘‘hearings” and “deci- 
sions.” 

To this Decisional Process there may be applicable such 
important procedural requirements and objectives of the 
Administrative Procedure Act as (1) affording oppor- 
tunities for informal or consent disposition (Sections 
5(b)(1) and 9(b)); (2) making the administrative process 
expeditious;® (3) precise delineation of disputed issues of 
law and fact;® (4) having the person who has presided at 
the reception of the disputed evidence make a decision or 
recommendation thereon (Section 8(a)); and (5) preserv- 
ing separation of functions (Section 5(c)). 

The draftsmen of the Administrative Procedure Act were, 
of course, aware that some of the objectives of the Act are 
inlierently conflicting so that there are problems of choice 
of emphasis which may differ with the particular type of 
administrative proceeding and with particular eases. For 
example, the objective of according expeditious relief to 
the parties to administrative proceedings may be impaired 
by resort to particular procedural safeguards. Accordingly, 
answer to the question of whether, despite the delay neces- 
sarily involved, it may be in the interest of the parties to 
observe particular safeguards may differ with the nature 
of the proceeding. 

The necessity of permitting sufficient flexibility in pro- 
cedures to permit a choice of emphasis between conflicting 
procedural objectives was, of course, a major theme of 
those who critieizied the earlier Administrative Procedure 

** Thus every agency is directed in § 6(a) to pi'oeeed “with reasonable dis- 
patch” to conclude any matter presented, and this directive is repeated ia 9(b) 
with specific reference to the granting of licenses, while the time factor is 
recognized in §§ 5(b) and the last sentence of S(a) as bearing on the practi- 
cality of eci’tain procedures which the agency would otherwise accord. 

® This appears to be an objective of the notice requirements of § 5(a) ; of 
the provisions of § 8(b) with respect to submission of proposed findings and 
supporting reasons; the provisions of § 8(a) with respect to initial decisions 
of the examiners subject to agency review, recommended decisions of the 
examiner or responsible officer and tentative decisions of the agency. 
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Bills. These critieisrns found recognition in successive revi- 
sions wliicli evidenced a marked trend in the direction of 
greater flexibility. 

The approval of the bill in substantially its present form 
by the Attorney General was accompanied by an expression 
of his opinion that a workable compromise had been 
achieved between the objective of codifying minimum 
standards of administrative procedure and affording suffi- 
cient flexibility to permit in varying types of proceedings 
a fair adjustment between the conflicting j)ublic and private 
interests affected.^ Similar points of view have been 
expressed bj^ Oongi*essional leaders. For example, the 
Chairman of the Senate Committee of the Judiciary has 
stated that “the statute need not be viewed as a straight- 
jacket for administrative agencies. Except so far as there 
may be other or ‘outside’ requirements of law, it simplifies 
as well as directs administrative processes.” See the article 
by The Honorable Pat McCarran, (1946) 32 A. B. A. Jour. 
893.” 

Another aspect of this iDroblem of flexibility and choice 
of emphasis is that the Administrative Procedure Act was 
intended as a formulation of minimum standards for admin- 
istrative procedure and that the sponsors of the Act hoped 
that in many instances the agencies would find it possible to 
go beyond the requirements of the Act.^^* 

The Administrative Procedure Act attempted to achieve 
flexibility in part by classifying procedures in accordance 
with such categories as ‘ ‘ Rule-Making, ” or “ Adjudication, ’ ’ 

^ 0 Sen. Kep. No. 752, 79tli Cong., 1st Sess. (1945) p. 38. 

^ ^ Tlie Commission’s onm final comment on S. 7 recognized tlie vast improve- 
ment of tlie final bill over its predecessors but expressed the doubt n?liether, 
as applied to the Commission’s own statutes and procedures, the bill was 
likely to offer sufficient procedural improvements to compensate for the risk 
of uncertainty and litigation inherent in the mere application of new termi- 
nology to existing procedures. See letter of then-Chairman Purcell dated 
May 13, 194(5, to the Chairmen of the House and Senate Committees, referred 
to at 92 Cong, Ree. 5129 (May 15, 1946) and quoted in Nathausou, “Some 
Comments on the Administrative Procedure Act” (1946) 41 111. L. Eev. 368, at 
419. 

^ 2 sge ]Sro. 752, 79th Cong., 1st Sess. (1945) p. 7. 
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and '‘licensing.” Certain types of procedures otlierwise 
mandatory are not required in connection with rule-making 
and determinations of applications for initial licenses. For 
some ag'encies it may he feasible to begin consideration of 
the Administrative Procedure Act by trying to classify 
the agencies’ statutory xDrocedures in terms of these basic 
definitions. In the case of the Securities Exchange Com- 
mission the statutory procedures are so numerous and varied 
and raise such problems of classification that it has seemed 
more conducive to achieving the objectives of the Adminis- 
trative Procedure Act to follow what for want of a better 
word might be called a more “functional” approach. This 
approach involves seeking so far as possible to avoid con- 
troversies as to how particular procedures should be labeled 
under the terminology of the Act, and focusing attention 
initially on what x^rocedural steps the parties consider 
appropriate. This is, it should be noted, advantageous from 
the point of view of both public and private interests 
affected. Thus, while it may mean dispensing with certain 
procedures neither required nor relevant in the particular 
case, it also means affording private parties procedural 
safeguards and assistance beyond tbe requirements of the 
Act where they are actually relevant and feasible. 

For example, Commission counsel and counsel for private 
parties to the proceeding can frequently agree as to whether 
or not there should be a recommended decision and if so, 
whether it should be by the examiner or by some other 
responsible officer of the Commission, whether the interested 
division of the Commission’s staff may assist in the pre|)ara- 
tion of the Commission’s decision and whether it is appro- 
priate that there he a 30-day wating period between the 
announcement of the Commission’s decision and the date 
when it is to become effective. Only where there is disagree- 
ment on such matters is it necessary to consider what the 
Act requires. Even in that event interpretation of what the 
Act may require is only a part of the problem. Thus, in 
an instance where the Commission may resolve a dispute as 



to wlietlier a particular procedure is to be observed, in 
favor of a private party, tlie decision may rest on the Com- 
mission’s view that it is fair and reasonable to do so 
whether or not it may be mandatory to do so under the Act. 
Moreover, where the decision is against the private party and 
does necessarily involve an interpretation of the require- 
ments of the Act, there might well be a number of alterna- 
tive grounds for the decision and it may not appear neces- 
sary to make a definitive choice as to the proper label for 
the procedure in question. For example, denial of a demand 
for an intermediate decision by the hearing officer may 
rest on a determination that the particular procedure is 
either ‘^rule-making” or that it evolves “determining 
applications for initial licenses” or possibly that the person 
insisting upon the procedure does not have the full rights 
of a party and that in view of the contrary wishes of the 
actual parties to the proceeding the procedure should not 
be accorded. This, of course, assumes a policy decision that 
under the circumstances of the particular case the time 
consumed in having an intermediate decision outweighs 
its possible assistance in the fair and timely discharge of 
the Commission’s statutory duties. 

The Commission’s revision of its rules of practice since 
the effective date of the Act has attempted to afford the 
maximum opportunity to the parties to its proceedings to 
agree upon the appropriate procedures for the individual 
case and to postpone until some difference of opinion may 
arise any determination of whether in the absence of agree- 
ment either the letter or spirit of the Administrative Pro- 
cedure Act may require the following of a particular 
procedural routine in connection with any particular statu- 
tory procedure. To that end the rules of practice have 
refrained from labeling prescribed statutory procedures 
in terms of the typical categories set forth in the Adminis- 
trative Procedure Act. Instead Eule Ill(e) makes it the 
duty of the parties to specify as early as possible in the 
proceeding what procedures they deem to be necessary or 
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appropriate and makes it the duty of the examiner to see 
that a clear understanding is reached at an early date as to 
the procedure which the parties may desired® 

It may occur to some of you that it is futile to expect 
agreement upon whether to dispense with procedures which 
have seemed of such fundamental importance as to warrant 
their inclusion in what has been termed an Administrative 
Bill of Eights. There is, of conrse, the habit of lawyers to 
demand every possible procedural right on the chance that 
if granted it may prove helpful, and if denied it may afford 
an additional ground of appeal in the event of an adverse 
decision. Happily, the Commission is not frequently con- 
fronted with this professional approach. The vast majority 
of procedures before the Commission are instituted upon 
the application of private parties who are interested in 
working out solutions at the administrative level and doing 
so as promptly as possible — and not in laying the foundation 
for a lawsuit. Typically they evidence less concern in ohtain- 

^“Rule Ill(e) of tlie Commission’s Rules of Practice provides: 

"(e) In any proceeding the moving party shall, in the moving impers or 
the notice of hearing if that is practicable or, if not, as early as practicable in 
the course of the hearing, specify the procedures considered necessary or 
appropriate in the proceeding, -with particular reference to (1) whether there 
should be a recommended decision by a hearing officer, (2) whether there 
should be a recommended decision by any other responsible officer of the Com- 
mission, (3) whether the interested Division of the Commission’s staff may 
assist in the preparation of the Commission’s decision, and (4) whether there 
should bo a 30-day waiting period between the issuance of the Commission’s 
order and the date it is to become effective. Any other party may object 
promptly, or within such time as shall be designated by the hearing officer 
having due regard to the circumstances of the ease, to the procedure so 
speeilied and may specify such additional procedure as he considers necessary 
or appropriate and, in the absence of such objection or specification of addi- 
tional procedure, may be deemed to have waived objection to the specified 
procedure and to the omission of any procedure not specified (unless the Com- 
mission, for good cause shonm, taking into account any resulting prejudice 
to other parties, determines the contrary). 

“The hearing officer on his own motion may, or at the request of any party 
shall, call a conference of the parties at the opening of the hearing or at any 
subsequent time for the purpose of specifying and agreeing on the procedural 
steps to be followed or omitted in the proceeding. Any proposal agreed upon 
by all the parties shall be read into the record and shall determine the pro. 
cedure iu that respect, except that the Commission may, for good cause shown, 
taking into account any resulting prejudice to the parties, vary such procedure 
at the request of any party or, after notice, on its own motion.” 
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ing procedural “due iDrocess,” and more in avoiding an 
“imdiie” amount of procedure whicli may slow up obtaiiiiiig 
a decision of tlie Commission. 

Kule Ill(e) of tiie Commission's Eules of Practice is 
designed to facilitate the avoidance of process that may 
seem undue in the particular case. It also serves to flush 
at an early stage of the proceeding insistence, for possildy 
dilatory purposes, upon time-consuming process. It should 
he noted that procedures which may be accorded without 
prejudice to other parties when seasonably demanded 
might prove highly prejudicial if accorded upon demand 
made at the eleventh hour. For that reason even in cases 
where it is decided that the party making timely demand 
for a particular procedure should have it, either as a 
matter of right or as a matter of discretion, the fact of 
such insistence may be relevant in determining such dis- 
cretional}^ matters as the time for fixing a hearing, whether 
to grant requested continuances, how long to allow for 
filing briefs and similar matters. Where the parties have 
agreed to omit a particular procedural safeguard the rules 
allow for possible Commission action authorizing one of the 
parties to escape from his stipulation if other parties are 
not prejudiced. 

For further illustration of this approach to the Adminis- 
trative Procedure Act reference is made to some typical 
procedures under the different statutes administered by 
the Commission. 

The Securities Act of 1933 . — 

The primary objective of the Securities Act of 1933 is to pro- 
tect investors by requiring full and fair disclosure of material 
facts concerning securities publicly offered for sale in interstate 
commerce or by use of the mails and by preventing misrepresenta- 
tion and fraud in the sale of securities. Under it, the Commission 
does not pass on the merits of securities. One can offer any 
security for sale if it is effectively registered and all the truth is 
told about it. While the necessity of disclosing the truth concern- 
ing prospective security offerings may and should affect both the 
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determination to make the offering and the reception accorded 
it, the decision whether to take the risk rests with the investor 
and is not made for him by the Commission. Accordingly the 
Commission does not direct or control the flow of capital. 

The above summary is quoted from the Commission’s 
Tenth Annual Eeport (page 2). As for the procedures 
prescribed in the Securities Act, those most relevant to 
the present discussion relate to “registration,” the process 
by which a registrant obtains an effective registration state- 
ment— and the process by which the Commission may pre- 
vent or suspend effectiveness of a registration statement. 
Assuming no applicable exemption,’^^ Section 5(a) of the 
Securities Act makes it unlawful to use the mails or instru- 
mentalities of interstate commerce in connection with the 
offer or sale of a security unless a registration statement is 
in effect.^® That provision, implemented by civil and 
criminal sanctions, supplies the impelling force for registra- 
tion. 

The process of obtaining an effective registration state- 
ment involves: (1) filing a statement upon a prescribed form 
and making in the statement the disclosures required by the 
Act itself and by the Commission’s regulations; (2) amend- 
ing the statement to correct inadequacies or to supply 
information reflecting later developments, including typi- 
cally disclosure of the results of last minute negotiations 
with underwriters as to offering price and spread; (3) 
lapse of a 20-day period prescribed in Section 8(a) between 
filing of statement or amendment and its effective date, 

Exemptions mth respect to certain classes of securities and transactions 
are accorded by the statute itself, or pursuant to Cominission rules and regu- 
lations authorized by the statute. The Securities Act does not provide for 
exemptions by order nor for hearings in connection with the promulgation of 
rules. An important part of the informal interpretative assistance given by 
the Comnussiou’s staff relates to the availability of exemptions covering 
particular types of securities and transactions. 

Section 5(b) of the Securities Act imposes requirements with respect to 
submitting an adequate “prospectus” to the prospective purchaser. The quali- 
fication of the prospectus is, generally speaking, part of the registration 
process and to simplify discussion references in the text are limited to the 
administrative procedures related to registration. 
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or an order of the Commission accelerating the effective 
date. 

A deficient registration statement, which does not meet 
the statutory requirements, may nevertheless become effec- 
tive and continue in etfect unless the Commission as a 
result of formal proceedings orders otherwise, or unless, 
as a result of informal procedures, the statement is cor- 
rected by amendment, or is withdrawn. Action taken to 
deny or terminate effectiveness of the statement is neither 
an exclusive sanction nor a prerequisite to other sanctions. 
Even when the registration statement becomes effective 
not by lapse of time but as a result of an acceleration 
order there is no Commission ruling that the statement 
meets the requirements of the law. Sections 11, 12 and 24 
of the Securities Act impose civil and criminal sanctions 
for false statements (inter alia) in an effective registra- 
tion statement, and Section 23 expressly declares that 
effectiveness of the registration statement shall not be 
deemed a Commission finding that the statement is suffi- 
cient even on its face, or that the Commission has approved 
the security. It is made a criminal offense to represent 
otherwise. Thus the process of obtaining an effective 
registration statement is not a process of obtaining an 
affirmative authorization by the Commission or a deter- 
mination of compliance. It is merely a submission of the 
statement to a preliminary screening process in the course 
of which the Commission has an opportunity to challenge 
the statement prior to its effectiveness. 

The fact that the Securities Act contains non-adminis- 
trative sanctions which may be enforced in a private action 
for damages or in a criminal prosecution, and that these 
sanctions remain operative after the registration state- 
ment has become effective and are seriously regarded by 
the financial community,^® has an important bearing upon 

The President's Message of March 29, 1933, reco m mending enactment of 
securities legislation proposed to add "to the ancient rule of caveat emptor 
the further doctrine let the seller also beware.”’ The financial community 
complained that under the act as first enacted the civil liability sanctions were 
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the Commission’s administrative task. Without these sanc- 
tions it is questionable whether it would be possible for 
the Commission to police a vast number of registration 
statements covering a wide variety of businesses with the 
expedition demanded by financial transactions. Because 
there are such sanctions the process of registration has 
developed into what is much more in the nature of a col- 
laborative effort on the part of the industry and the 
Coinitiission’s staff than is the ease in many other admin- 
istralive proceedings in wMch the obtaining of ageiicy 
actioij or inaction has more definitive consecpiences.” 

To the responsible underwriter or officer of the issuing 
company the possibility of putting something over on the 
Commission and getting by with a less than adecpiate 
registration statement is obviously not worth running 
the risk of being liable for rescission or damages. In this 
atmosphere “cooperation” with the administrator means 
not merely trying to find out just v/hat the administrator 
thinks is necessary to comply with the law and how his 
demand can most easily be satisfied with a view to avoid- 
ing controversy; it means affirmatively calling attention 
to difficulties and borderline problems where the registrant 
or underwriter may be in doubt as to the relevance of a 
particular disclosure and desires advice as to whether its 
inclusion is required. 


so drastic as to impose prohibitive risks upon underwriters and upon officers 
and directors of issuers. The 1934 amendments moderated the original pro- 
visions with respect to civil liability and the arguments about prohibitive 
risks have been largely dissipated by subsequent experience. It was pointed 
out in the Commission’s Tenth Annual Report (p. 2) that although 4,510 
registration statements with respect to securities aggregating more than 
twenty-five billion dollars had become effieetive by June 30, 1944, a search of 
the court records covering a period of eight years revealed that there were less 
than two dozen actions under the civil liability sections of the Securities Act 
and that apparently not more than five suits had resulted in recovery by the 
plaintiffs. 

^"Of course there have been in this as well as other fields of regulation 
differences of opinion as to whether the public interest requires particular 
restraints upon business practices. But in the ease of the Securities Act 
differences of this nature have developed primarily with respect to what the 
statute or rules should require. 
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These incentives for industry collaboration are, of 
course, less operative in the ease of the more irrespon- 
sible fringe of the financial community or in the case of 
the more highly speculative promotions where the pro- 
moter has a long-shot chance of getting rich out of a ven- 
ture in which the public contributes the capital and runs 
all the risk. But so far as the registration process is con- 
cerned, the impact of the Securities Act is much more on 
the respectable and established concerns than upon the 
promotional.^® 

Even where there are differences of opinion between the 
Connnission’s examining staff and the registrant as to the 
desirability of making disclosures, the registrant will 
usually wish to settle them informally, either because of a 
desire to avoid a public controversy over a question as to 
whether a false or misleading statement has been filed, 
or because the particular offering is geared to a time 
schedule which leaves no room for formal hearings, sepa- 
ration of functions, hearing officer’s intermediate decisions, 
briefs and arguments before the Commission, or judicial 
review. 

Because of the nature of the registration process the 
Commission has recognized from the outset of its admin- 


The more speculative types of promotions may not be subjeet to the 
registration process by reason of the exemptions applicable to offerings in 
limited amounts. Under the exemption procedure a simple form of notification 
is filed, coupled with copies of all sales literature used. The exemption from 
registration does not relieve from the fraud sanctions of the act or preclude 
institution of injunctive or criminal proceedings or a court action based on 
misstatements in the sale. Many fraudulent promotional schemes have sought, 
nnsuecessfully, to avoid the reach of the act entirely by dressing the trans- 
action up as a sale of interests in land or tangible personal property. See, for 
example, SEC v. Payne, 35 P. Supp. 873 (8. D. N. Y., 1940) (silver foxes) ; 
SEC V. Cultivated Oyster Earms, 1 SEC Jud. Dec. 672 (S. D, Ela., 1939) 
(oyster bottom acreage); SEC v. Bourbon Sales Corp., 47 E. Supp. 70 (W. D. 
Ky., 1942) (whiskey-bottling contracts); SEC v. Joiner, 320 U. S, 344, 64 
Sup. Ct. 120, 88 L. ed. 88 (1943) (oil and gas leases). 

The Act defines security broadly to include any “investment contract” and 
that definition has been held to include, quite apart from the question of fraud, 
an arrangement by which the investor expects to profit from the efforts of 
others even where the transaction takes the form of a sale of land coupled 
with a management contract. See SEC v, W. J. Howey Co., et ah, 328 U. S. 


293, 66 Sup. Ct. 11.00, 90 L. ed. 951 (1946). 
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istratioii of the Securities Act the desirability of develop- 
ing flexible and efficient informal procedures in connection 
with the registration process. The Commission’s pre- 
Administrative Procedure Act attitude toward this prob- 
lem was thus summarized in its Tenth Annual Eeport ; 

Ordinarily this procedure [referring to the formal procedures 
under Section 8 of the Securities Act] is unnecessary and the 
Commission does not resort to it except in those cases where there 
has been a definite or intentional effort to conceal or mislead. 

In the interest of good administration, fair treatment of regis- 
trants, and minimum interference with business, a procedure not 
specifically spelled out in the Act was adopted early in its admin- 
istration. Registrants are informally advised of any material mis- 
representations or omissions as promptly as possible after the 
statements are filed, thus affording an opportunity for the filing 
of eorreeting amendments before the statements become effective. 
Through this “letter of deficiencies” the Commission is able to 
advise the registrant of the information that must be corrected 
or supplemented in order to meet the disclosure standards pre- 
scribed by Congress. Another informal procedure that has proved 
useful is the prefiling conference in which representatives of 
registrants and underwriters discuss problems in connection with 
the proposed filing with the Commission’s staff for the purpose 
of determining in advance what types or methods of disclosure 
would be necessary under the cireiuustances of the individual 
ease. This informal method of handling cases has injected an 
element of flexibility into the registration procedure which has 
proved so satisfactory that it has not been necessary to issue a stop 
order since 1941,^® 

The instances where formal proceedings have been in- 
stituted without exhausting the possibilities of informal 
adjustment have reflected the same standards of decent 
administration which Section 9(b) of the Administrative 
Procedure Act expressly makes applicable in the event of 
a “withdrawal, suspension, revocation, or annulment of 

Since this report was issued the Commission has had occasion to institute 
several stop order proceedings. No stop order has issued in any of these cases. 
For reference to a pending case see Bed Banfe Oil Company, Securities Act 
Eelease Nos. 3095 and 3184. 
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any license,’^ i.e., informal sanctions are songlit except in 

cases of willfulness or those in which public . . . interest 
, . . requires otherwise.”^® 

The most obvious ground for the institution of a stop 
order proceeding is where there is reason to believe there 
has been a deliberate effort to mislead or “willfulness’’ 
is otherwise indicated by what appears to be the absence 
of any bona fide effort to comply with the requirement of 
the Act or rules. In other situations, where the registra- 
tion statement as filed is so manifestly defective that it is 
impossible to formulate a deficiency letter specifying just 
what changes are necessary to comply with the statute, 
or where time does not permit more informal procedures, 
the “public interest” — ^more specifically the statutory 
policy to i)revent a defective statement from becoming 
effective — ^might require the institution of the stop order 
proceeding without any indication that what has been 
filed was intentionally misleading. In such a case, how- 
ever, it is the policy of the Commission to suggest the filing 
of a “delaying amendment, ” or even withdrawal, with 
a view to encouraging filing of a completely rewritten 
statement after conference with the staff. If the sugges- 
tion is accepted and adequate corrective action taken, a 
formal proceeding will be unnecessary. 

Where formal proceedings are found necessary it is 
the established policy of the Commission, antedating the 
Administrative Procedure Act, to accord those procedural 
safeguards which the Act makes mandatory in all pro- 
ceedings other than those involving rule-making and deter- 
mining applications for initial licenses. The applicable 
Commission procedures include notice; hearing upon spe- 

^'’Eeferenee in the text is made to § 9(b) rather than § 5(b) of the aet, 
which, while broader in scope, lays down a less compelling standard with 
respect to administrative efforts at informal adjustment. 

Since, absent Commission acceleration, the filing of an amendment starts 
the running of a new 20-day period preceding automatic effectiveness of the 
registration statement, it is the the practice to avoid crowding the Commission 
into institution of formal proceedings to file amendments which may have tlio 
sole purpose of starting the running of a new 20-day period. 
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cific charges as to deficiencies; a hearing officer subject to 
separation of functions; and a recommended decision of 
the examiner with opportunities to brief and argue before 
the Conmiission excexjtions to the examiners’ findings and 
rulings. The Conmiission practice has always emphasized 
the desirability of maintaining separation of functions 
also at the opinion writing level. Those assisting the 
Commission in the preparation of opinions involving con- 
tested issues of fact are completely independent from the 
administrative divisions having the responsibility for the 
investigation of the case and the development of the record 
at the hearing."® Because of this administrative policy, 
which of course has not been changed by the Administra- 
tive Procedure Act, it may never become necessary for the 
Commission or the courts to decide whether such pro- 
cedings do in fact fall into a category wliere the Act makes 
all these procedural safeguards mandatory. 

If it should become necessary to classify proceedings 
under Section 8 of the Securities Act in terms of the defi- 
nitions contained in the Administrative Procedure Act, 
there will be plenty of room for argument. This may be 
illustrated by specific references to the definitions con- 
tained in the Administrative Procedure Act. Is a formal 
proceeding such as that authorized by Section 8(d) of the 
Securities Act to prevent a deficient registration state- 
ment from becoming effective or to terminate its effec- 
tiveness “rule-making”?®® Wliile, as previously indicated, 
the Commission would not normally regard it as fair to 

The Commission determination is reflected in a formal published opinion 
and order which the Securities Act expressly makes subject to judicial re^'^e■^v 
in the Circuit Courts of Appeals. 

Section 2(e) of the AdministratiTe Procedure Act provides: 

“ ‘Eule' means the whole or any part of any agency statement of general 
or particular applicability and future effect designed to implement, interpret, 
or prescribe law or policy or to describe the organization, procedure, or prac- 
tice requirements of any agency and includes the approval or prescription for 
the futiu’e of rates, wages, corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing upon any of the fore- 
going. ‘Eule-malnng’ means agency process for the formulation, amendment, 
or repeal of a rule.” 
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tlie registrant to apply in this context the procedures 
which the Administrative Procedure Act recognizes as 
appropriate in connection with “rule-making,” neverthe- 
less, it is interesting to note how strong an argument can 
he made, as a matter of formal analysis, for classifying 
a stop order proceeding under Section 8(d) of the Secu- 
rities Act as rule-maldng.^^ Thus it might he argued that 
the end result of a stop order proceeding is merely to pre- 
scribe the extent to which the statement must be amended 
to correct indicated deficiencies and in that respect the 
proposed action is akin to a prescription for the future of 
accounting (which is one of the specific illustrations of 
rule-making). The fact that the Commission’s order will 
apply only to the particular registration statement does 
not exclude it from the category of rule-making since a 
rule may be of “general or particular applicability.” Noi- 
ls it conclusive against treating the Commission’s deter- 
mination as “of future effect” that its order is based 
upon the application of existing requirements of the Secu- 
rities Act and of the Connnission’s forms and regulations 
to what the registrant has theretofore submitted as its 
proposed registration statement, since a “rule” under 
the Administrative Procedure Act may “implement” or 
“interpret” as well as prescribe law or policy. Perhaps 
the crux of the problem is whether the Commission’s order 
should be regarded as of “future effect.” The order has 
the important future effect of preventing future sales of 
securities from being made pursuant to an effective regis- 
tration statement. Unless and until the stop order is set 
aside on review, or the Commission accepts an amendment 

To simplify presentation references in the text are limited to the type 
of formal proceeding authorized by § 8(d) of the Securities Act. Such a 
proceeding may be instituted “at any time,” i.e., before or after the registration 
statement becomes effective “if it appears to the Commission ... that the 
registration statement includes any untrue statement of a material fact” or 
there is a material omission. A more limited and less frequently used pro- 
cedure is specified in § 8(b), applicable only where the deficiency appears on 
the face of the statement and only if instituted within ten days after the 
challenged filing. See Red Bank Oil Company, Securities Act Release No. 3095, 
discussing the distinction between the two types of proceedings. 
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as curing the deficiencies and declares the statement effec- 
tive, such sales would be in violation of Section 5(a) of 
the Securities Act.^® This is the direct and articulated 
statutory consequence. The stop order does not amount 
to a reparation order dealing with past sales nor impose 
any penalty for such sales. 

If the stop order should he regarded as having anything 
otlier than ‘ffuture effect” it is only an incidental con- 
sequence of the Commission’s having made a finding for 
the purpose of its prospective ruling that the statement 
theretofore filed is false and misleading. It is not clear 
what effect the Commission’s administrative determina- 
tion in a stoj) order proceeding wonld have in the event 
of civil litigation under Section 11 or 12(2) of the Secu- 
rities Act in which a purchaser claiming to have been 
misled might seek rescission or damages. Such a ruling 
by the Commission would in any event have some per- 
suasive weight with the court having jurisdiction over 
the related civil action and might be the means of direct- 
ing security holders ’ attention to the misleading character 
of the statement and vvmuld, of course, reflect adversely 
upon the persons concerned.^® At least in this intangible 

The oousequenees of selling under an effective registration statement not 
meeting the requirements of the Securities Act is to relieve persons participating 
in the sale from the speeilic criminal and civil sanctions applicable to a vio- 
lation of § 5(a) but not from civil or criminal consequences imposed by 
reason of the misstatement. The principal practical consequence relates to 
the character of the proof to establish a violation. Thus, proof of violation of 
§ 5(a) requires only proof of the defendant’s participation in the sale of an 
unregistered security. If a registration statement is in effect, the proof of 
violation must include proof of a material untruth or omission in the statement. 

Jones V. SEC, 298 U. S. 1, 56 Sup. Ct. 654, 80 L. ed. 1015 (1936) held 
that the eominencement of stop order proceedings by the Commission before 
the effective date prevents a registration statement from becoming effective, 
and that wlicre there has been no sale of the securities sought to be registered 
the Comniissiou could not justify on considerations of public interest refusing 
to permit a withdrawal of the statement challenged in the stop order i)ro- 
ceeding. Where, liowever, the registration statement had become effective and 
all securities covered thereby sold prior to the commencement of the stop order 
proceeding, the Commission has been upheld in refusing to permit the with- 
drawal and continuing the stop order proceeding notwithstanding the purported 
withdrawal. The latter holding was based upon the consideration that pur- 
chasers of the securities in question were entitled to be apprised of the fact that 
the registration statement, a matter of public record, was false and misleading. 
See Oklahoma-Texas Trust v, SEC, 100 P. (2d) 888 (0. C. A. lOtli, 1939). 
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sense the Commission ’s decision in the stop order pro- 
ceeding would involve passing judgment on the past con- 
duct of the persons responsible for liiing the registration 
statement. While these intangible characteristics have 
seemed, prior to the Administrative Procedure Act, highly 
persuasive groimds for treating the j)roceedings as of an 
accusatory nature and according the procedural safeguards 
mentioned above, there may be room for debate as to 
whether the Administrative Procedure Act test of whether 
an order is of ‘^future effect” was intended to turn upon 
such intangible considerations. 

Assuming, for the moment, that a formal proceeding 
under Section 8 of the Securities Act is not ‘‘rule-making,” 
is it “licensing”! Section 2(e) of the Administrative Pro- 
cedure Act deiines “license” to include “any agency . . . 
registration” and defines licensing to include agency 
process respecting the grant . . . denial, revocation, sus- 
pension ... or conditioning of a license.” An initial cpies- 
tion is raised as to whether registration, under the Secu- 
rities Act which becomes effective hy mere lapse of time 
is a “license” within the above definition. If registration 
under the Securities Act does not involve a license then 
a formal proceeding for the revocation, suspension or con- 
ditioning of the registration statement -would not be a 
‘ ‘ licensing ’ ’ procedure. 

But assuming that an effective registration statement 
should be regarded as a license, how shall we classify a 
formal proceeding challenging the sufficiency of a regis- 
tration statement instituted (1) prior to effectiveness, or 
(2) subsequent to effectiveness! Each of these proceedings 
might be regarded as a determination of an application 
for initial license since the “license” has not theretofore 
been passed upon by the agency — or conceivably only the 
proceedings instituted prior to effectiveness would be 
treated as determining the application for an initial license. 
So far as the policy of according separation of function is 
concerned, the Commission recognizes no such distinction 
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and as noted above its policj' is to nmintain “separation 
of function” in either case. It has also been the Com- 
mission’s practice to have advisory reports of the exam- 
iner in such cases corresponding in substance to the 
“recommended decisions” contemplated by the Adminis- 
trative Procedure Act."^ 

Stop order procedures under the Sjeeiirities Act thus 
furnish an illustration of a situation to which is appli- 
cable the admonitions in the Committee reports that “there 
are, however, some instances of either idnd of case [appli- 
cations for initial licenses and rule-making] which tend 
to be accusatory in form and involve sharply controverted 
issues. Agencies should not apply the exceptions to such 
eases because they are not to be interjjreted as precluding 
fair jirocediire where it is required.” See Senate Report, 
p, 18. Substantially identical language appears in the 
House Report, ]?. 30. 

Another Securities Act procedure relating to the regis- 
tration process is the acceleration by the Commission of 
the time in which registration statements or amendments 
would otherwise become effective.^® One of the evils in 

Conceivably a ease might arise wlxere the registrant indicates an intention 
to eontiiuie selling securities in the face of a atop order proceeding ehal- 
lengiiig a previously effective registration as false and misleading, and -where 
the impracticability of an intermediate decision is manifest because of time 
factors. Tlii-s would make it necessary to determine whether, as applied to 
the particular proceeding, such a step would be mandatory under the Adminis- 
trative Procedure Act. Section 8(a) of the Administrative Procedure Act 
requires a reeoianicndeci decision of the hearing officer "except that in rule 
making or determining applications for initial licenses (1) in lieu thereof 
the agency may issue a tentative decision or any of its responsible oilicers may 
recommend a decision or (2) any such procedure may be omitted in any case 
in which the agency finds upon the record that due and timely execution of 
its functions imperatively and unavoidably so requires." Is this to be read 
literally as making the recommended decision mandatory in eases other than 
rule making despite a situation in which the record warrants a finding by the 
agency that "due and timely execution of its functions imperatively and 
unavoidably” requires that the procedure bo omitted! If this is the proper 
eonatruetion of § 8(a), then in the event of such a situation developing it 
would, of course, become neee.ssary to ascertain rvhether the particular case 
fell outside the categories of “rule making or determining applications for 
mitral licenses.” 

Under § 8(c) of the Act, an amendment filed after the effective date 
of the registration statement may become effective only by affirmative action 
of the Commission. The discussion in the text refers only to amendments 
filed prior to the effective date of the statement. 
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past security practices was tiiat of making a public offer- 
ing and selling tlie entire issue immediately and without 
any real opportunity for dealers and investors to consider 
the merits of the security offered. The waiting period in 
the Securities .Act was designed to afford a check against 
such high pressure methods. Its principal objective is to 
give prospective investors and dealers an opportunity to 
absorb the information publicty revealed in the regis- 
tration statement. It also affords an opportunity for 
Commission examination and taking of such, informal or 
formal action as may be necessary to correct obvious 
deficiencies. 

Assuming the Commission has had an ojpportunity to 
scrutinize the statement and that initial indicated defi- 
ciencies have been corrected by amendments, the Com- 
mission may find it appropriate both from the xjoint of 
view of public information and the point of view of dis- 
charge of its own functions to grant a request for accelera- 
tion of the effective date of the amendment.^® Since August 
22, 1940, the Commission has also had discretionary au- 
thority under the Securities Act to accelerate the state- 
ment, w.hether or not amended, so as to permit it to become 
effective within the 20-day period from the initial filing. 
Acceleration is possible only where as a result of pre- 
filing conferences, or because of the relatively simple 
nature of the financial proposal which is registered, the 
statement lends itself to prompt analysis by the Commis- 
sion and by the propective investor.^® 

Aeceleration may be important to the registrant for a variety of reasons, 
including a desire to take advantage of market conditions regarded as currently 
favorable, to make it possible to use year-end audited financial statements 
permissible if within six months (or in some instances, ninety days) of the 
offering date, or to save duplicate interest or dividend charges in coaneetion 
with a I'efunding operation. 

The use of the so-called “red herring” prospectus distributed in advance 
of the effective date of the registration statement is a method which the 
Commission has encouraged of assisting the public in absorbing in advance 
of the effective date the information contained in a pending registration state- 
ment. Eeccnt emphasis was given to this practice by Eule 131 under the 
Seein'itie.s Ant effective Dee. 6, 1946, see Securities Aet Eelease No. 3177. 
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Where the hnaneial proposals are unduly complicated 
from the point of view of either Commission analysis or 
public comprehension, acceleration may be denied. Com- 
plicating the program from the point of view of public 
comprehension may he in part the result of pursuing 
questionable, although not prohibited, financial practices.®^ 

Despite the practical importance of acceleration to the 
issuer, time does not permit anything more than the most 
informal procedures. The objective of cutting short a 
waiting period which would amount to only 20 days in 
the absence of Commission action would be defeated by 
attempting to afford opportunities for formal argument, 
or preparation of opinions to explain the grant or denial 
of acceleration. Where acceleration is granted it is re- 
flected in an order” which becomes part of the public 
registration record. Where acceleration is denied no for- 
mal action is taken and the Commission’s determination 
not to accelerate is verbally communicated to the appli- 
cant. Consideration has been given by the staff of the 
Commission to the question of whether the Administrative 
Procedure Act might require greater formality of proce- 
dure. The Securities Act does not require opportunity 
for hearing in connection with requests for acceleration 
and determinations in connection therewith are therefore 
not subject to Sections 5, 7 and 8 of the Administrative 
Procedure Act. Section 3(b) of the Act requires publica- 
tion of “all final opinions or orders in the adjudication of 
cases” unless declared for good cause to he held confi- 
dential and not cited as precedents. Denying acceleration 
is interlocutory in the sense that it has no finality with 
respect to the process of obtaining an effective registra- 
tion, since the statement denied acceleration will (unless 
the Commission institutes formal proceedings) automati- 
cally become effective in 20 days or less. Nor does the 
Securities Act contemplate the entry of an order denying 

See Secuirities Act Release No. 2340, Aug. 23, 1940. For ati early pnb- 
lislied opinion see Matter of Callahan Zinc-Lead Oo., 1 SEO 115. 



Eoger S. Foster 


237 


acceleration. To formalize tlie process by an order wliicli 
would, like orders granting acceleration, become i 3 art of 
the registration record, would not be desirable from the 
point of view of registrants. Making such an order public 
might reflect unfavorably upon the contemplated security 
oifering, therebj^ making the failure to obtain acceleration 
a sanction such as the Commission would not consider 
fair on the basis of the necessarily hasty and informal 
procedures involve. 

Public Utility Holding Company Act . — The Public Util- 
ity Holding Company Act provides for the reorganization 
and simplilication of holding company systems and for 
regulation of most of their important financial trans- 
actions. Proceedings under Section 11(b) of the Holding 
Comijany Act to determine ‘Hy order” the action which 
a particular coiiijDany must take by way of geographical 
or corporate simplification are initiated by the Commis- 
sion. Most of the other administrative proceedings are 
initiated by the companies subject to regulation, and the 
object of such a proceeding is to secure api)roval or other 
authorization of a proposed transaction — including, among 
other important transactions, plans of reorganization de- 
signed to accomplish compliance with Section 11. Notice 
and opportunity for hearing are mandatory in connection 
with Section 11(b) proceedings and reorganization plans, 
and as a prerequisite to a rejection of proposals subject 
to Commission authorization.^^ It is the Commission ’s prac- 
tice to give public notice and opportunity for hearing in 

For examjjle, § 10(d) provides for Commission disposition of applications 
for approval of an acquisition by “an order either granting or, after notice and 
opportunity for hearing, denying approval of the acquisition.” Section 7(b) 
authorizes the Commission to ds by rale a period in which a “declaration” 
proposing to issue a security might become effective by lapse of time unless 
the Commission issues an order to show cause. Most of the other types of 
transactions submitted for Commission approval are pursuant to Commission 
rules adopted under Sections of the act making it unlawful to consummate 
such transactions in contravention of Commission rules and orders. Section 
20(e) of the act provides that orders of the Commission shall be issued “only 
after opportunity for hearing” but does not prescribe notice to the public. 
See also § 19 providing that “hearings may be public.” 
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connection with all proceedings looking to the entry of a 
Commission order^ except of course that public hearings 
are not held in connection mth reqnests for confidential 
treatment of information filed with the Commission, 

Beeanse the Holding Company Act requires affirmative 
findings of compliance with public interest standards as a 
condition to granting important authorizations, and be- 
cause of the nature of the problems involved, the ordering 
of a public hearing does not imply opposition to a jpro- 
posal, and, so far as the Commission’s staff is concerned, 
hearings are frequently exploratory rather than adversary 
in character. 

Informal procedures are highly developed and serve to 
assist the industry in effecting compliance, to simplify 
or avoid necessity for hearings, or to assist competing 
interests in reaching a basis of compromise. Such proce- 
dures may and frequently do include a pre-filing confer- 
ence, but since a public hearing carries with it no imputa- 
tion of misconduct, and may be required in any event to 
give public security holders an opportunity to voice 
objections, informal negotiations with the Commission’s 
staff and amendments modifying the company’s proposal 
are at least equally important after a hearing has been 
ordered as before. Indeed such informal procedures may 
continue throughout the hearing and down to the moment 
of Commission action.^” 

Security holders and others affected by the proposed 
transactions are permitted to participate at the public 
hearings and any person, whether or not a party, may 
seek judicial review under Section 24(a) of the act if 
‘‘aggrieved” by the decision. Most of the disputes as to 
procedure under the Holding Company Act have turned 
about the problem of the procedural rights of such public 
security holders. 

is the usual practice not to close the hearing until about the time 
of formal action by the Commission but to adjourn it subject to the call of 
the examiner in order to make possible consideration of last minute changes. 
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While the Holding Company Act in general makes notice 
and opportunity for hearing mandatory only in connection 
with Section 11 orders and reorganizations and as a con- 
dition to the denial of authorization for the consumma- 
tion of a proposed transaction, it has always been the 
policy of the Commission to accord public security holders, 
as well as the interested state authorities, an opportunity 
for hearing as a jireliminary to passing on finaiieial trans- 
actions.^'^ Where a public hearing is held Section 19 of 
the Holding Company Act requires the Commission to 
‘ ‘ admit as a party ’ ’ interested state authorities, but makes 
the participation of interested security holders and others 
dependent upon a Commission determination inter alia 
that their ^‘participation in the proceedings may be in the 
public interest.’’ The Commission’s practice has been to 
authorize the hearing officers to grant limited rights of 
participation on a liberal basis which may vary from a 
mere opportunity to make a statement to active participa- 
tion in the develoiiinent of the record, including cross- 
examination of company witnesses, and filing of briefs 
(Rule of Practice X VII (e) 

Formal intervention may be accorded onlj^ by the Com- 
mission and only upon a showing to the Commission that 
such limited rights of participation as may have been ac- 
corded by the examiner are inadequate to protect the 
interest of the security holder in question. Not infre- 
quently a protesting security holder appears at an early 
stage of the proceedings, demands full rights of inter- 

For a time it was tlie practice to have a fonnal lieariug in all cases even 
where no opposition developed and the formal i-ecord consisted of nothing 
more than the company's sworn application. Effective July 9, 1940, the 
Commission adopted a simplified procedure in which public notice is given 
of the filing of the company’s financial projjosal and interested persons are 
given an opportunity to request a hearing in connection thereivith. See Hold- 
ing Company Act, Rule 11-23. This procedural change, which was the subject 
of some difference of opinion within the Commission, is described in the 
Commission's Sixth Annual Eeport, p. 49. See also Seventh Annual Report, 

p. 118. 

TJie examiner has no authority to accord the privilege of oral argument 
before the Commission but the Commission itself follows a liberal policy in 
according that privilege. 
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vention and is not heard from again. To avoid burdening 
the other parties to the proceeding and the Commission 
with the necessity of giving formal notice to such ephem- 
eral participants, Eule XVII(c) of the Coiimiission ’s 
Buies of Practice provide that unless the hearing officer 
otherwise directs, at the request of a person granted lim- 
ited participation, he will he expected to inform himself 
of developments by attendance at the hearing and exam- 
ination of the public record of the proceeding and shall 
not be entitled, as of right, to other notice of developments 
nor to service of copies of briefs and motions of the 
parties. 

Generally speaking, it is not feasible to include poten- 
tial objectors in pre-hearing or other informal discussions 
with company representatives which are held in an effort 
to iron out controversial features of their proposals. In 
Phillips V. SEC, 153 F (2d) 27 (C. C. A. 2d, 1946), an 
objector claimed that by reason of pre-hearing discussions 
he had been denied procedural due process, although ac- 
corded full opportunity to be heard before the examiner, 
and to brief and argue before the Commission his objec- 
tions to the company proposals. The opinion of the Circuit 
Court of Appeals for the Second Circuit, affirming the 
Commission’s action, said in part (at ii. 32) : 

rie contends further that the Commission made an ex parte 
adjudication on the question of the necessity for a shareholders ’ 
vote. This is based upon conversations between United’s presi- 
dent and members of the Commission or its staff, developing the 
latter’s view that such a vote was inappropriate under the cir- 
cumstances. These conversations seem to us no more than legiti- 
mate pre-hearing conferences, of the kind which the commissioners 
or their staff must have if all the intricate details involved in 
oven a single holding-company simplification is to be carried to 
completion within the time of man.* Certainly a court would not 
be justified in interfering with such helpful preliminary eonfer- 

“ See pp. 102-104 of the Monograph on the Securities and Exchange Com- 
mission prepared by the staff of the Attorney General’s Committee on Admin- 
istrative Procedure; emphasizing the usefulness of the procedure.” 



ences to expedite the settlement of details without a very definite 
showing of prejudice to an aggrieved party or eventual denial of 
a fair hearing. Here the Commission, as it showed at its hear- 
ings, did not hold itself bound by any of the preliminary steps, 
but gave the final judgment upon its view of the law — ^which 
coincides with our own, as we have shown — and in the exercise 
of a discretion which appears rational and reasonable. 

This practice of according limited rights of participation 
is expressly recognized in Section 2(b) of the Administra- 
tive Procedure Act and both the House and Senate reports 
(pages 19 and 10-11, respectively) state that the practice of 
admitting persons for limited purposes does not, of course, 
authorize an agency ‘‘to ignore or prejudice the rights of 
the true or full parties’^ to a proceeding. Effectuation of 
this policy would seem to require a holding that persons 
whose participation is in the discretion of the agency have 
no standing under the Administrative Procedure Act to 
complain of the failure to accord procedures which the true 
or full parties may desire to waive. 

Consideration of whether particular procedural safe- 
guards may he required by the Administrative Procedure 
Act or, if not required, are desirable as a matter of policy, 
presents separate and sometimes conflicting considerations 
from the point of view of the companies subject to regula- 
tion who may be the primary parties of interest and from 
the point of view of objecting security holders. The rela- 
tive weight to he accorded to their respective procedural 
interests may depend upon the nature of the proceeding 
and whether the public security holder has the land of a 
direct interest which would give him standing to sue in 
ordinary litigation, or has merely a derivative interest 
otherwise adequately represented by other parties to the 
|)roceedmg and therefore would not have a standing for 
purposes of ordinary litigation.®® 

In American Power & Light Company, Ine. v. SEC and SEC v. Okin, 
325 IT. S. 385 , 65 Sup. CL 1254, 89 L. ed. 1683 (1945), it was held that 
the usual criteria of standing to sue for pui-poses of ordinai-y litigation do 
not limit rights of review of security holders under § 24(a) of the act, where 
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To accord full procedural rights to the public security 
holder would conflict with the policy of the Administrative 
Procedure Act to encourage informal disposition which is 
evidenced by Section 5(b). On the other hand. Section 5(b) 
of the Administrative Procedure x\ct qualities the require- 
ment that an opportunity for informal disposition be ac- 
corded by the express condition that ‘Hime, the nature of 
the proceeding and the public interest permit.’^ It would 
seem that the broad public interest in transactions subject 
to the Holding Company Act and the nature of the pro- 
ceedings fully justify the Commission in according such 
formal procedures as may be necessary to give adequate 
opportunity for expression of investor protests. 

Of course, the Administrative Procedure Act would not 
deprive public security holders of any procedural rights 
to which they might be entitled as a matter of due process 
or otherwise, apart from the requirements of the Act (see 
Section 12). 

On the other hand, the Administrative Procedure Act 
certainly does not evidence a Congressional intention to 
enhance the obstructive potentialities of x^oi'sons who, 
apart from the Administrative Procedure Act, would not 
be entitled as of right to become parties to the p)roceeding. 
For tliat reason, it is the Commission’s policy to accord to 
Xniblie security holders the fullest possible opportunity to 
present their views consistent with the orderly and timely 
disposition of proceedings under the Holding Company 
Act. 

Prior to the Administrative Procedure Act the Com- 
mission did not ordinarily provide for examiners’ reports 

the security holders have ah economic interest in the transaction and where 
the stockholders’ interest is either a distinct one from that of the corporation 
or where the stockholder having merely a derivative interest is in disagree- 
ment Avith the management. The Okin ease did not pass upon the question of 
^vhethe^• the contentions of the minority stoekliolder in question w'ere frivolous 
or otherwise lacking in merit nor did it deal with the stockholders’ rights of 
participation in the administrative hearing. 
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in Holding Comipany Act eases. Its reasons were stated in 
its eoiiuiient dated July 25, 1945, on S. 7'” (at p. 5-6) : 

We have found the process of preliminary consideration by an 
examiner, the making of advisory jfindings by the examiner, and 
Commission consideration upon briefs and arguments on excep- 
tions to the examiner’s report, a fair and efficient procedure only 
when the determination which we are required to make is one 
with respect to which the issues of fact are relatively substantial 
and the range for polic.y determinations or financial judgment is 
narrow. Examples are stop order proceedings on the ground that 
a registration statement is false or misleading or in other respects 
fails to comply with applicable standards, and proceedings to 
revoke the registration of a broker or dealer on the groiind that 
there had been a 'willful violation’ of the Securities Act or the 
Securities Exchange Act. 

On the other hand, our experience with the Holding Company 
Act has indicated that trial examiners, for the very reason that 
we have been at pains to isolate them from participation in the 
broader phases of the administration of our statutes (which is an 
express requirement of the bill) have relatively little to con- 
tribute to the resolution of the complex questions of financial 
judgment and policy which arise under the Holding Company 
Act. Every case under the Holding Company Act represents a 
segment of a nation-wide problem which must be determined on 
the basis of a uniform Congressional policy. The examiner, what- 
ever his personal qualifications may be, has no opportunity to 
see more than dismembered segments of the over-all picture. 
Moreover, problems under that Act seldom involve issues of fact 
which turn substantially upon the credibility of witnesses. The 
basic data in the typical Holding Company Act record consists 
of earnings statements, balance sheets and statistical data show- 
ing revenues, expenses, cost of assets, growth of consumption, 
population trends and the like. The issues involve the interpreta- 
tion of this data and the application of policy standards in the 
Act. To the extent that there may be so-called expert testimony 
the opinions expressed by the witnesses are largely as to the ulti- 
mate issues which it is the Commission’s statutory responsi- 
bility to decide. 


“'^ Submitted to the Senate and House Coimnittees on the Judiciary. Page 
refexeixces are to the mimeographed comment as submitted to the Committees. 
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Separation of function^’ lias presented a somewiiat dif- 
ferent problem in Holding Company Act procedures. The 
Commission lias attempted to observe the principle of 
separation of function in controversial cases even wliere 
tile controversy is more as to policy than as to fact except 
v/liere inconsistent with according timely relief to the pri- 
vate parties having the dominant interest in the proceed- 
ing. As the Commission stated in its 1945 comment on 
S. 7 (at pp. 12-13 of Appendix to Statement) : 

We also believe that where the agency is itself deciding dis- 
puted issues of fact on the basis of a record made before an 
examiner (whether or not there are preliminary findings by the 
examiner) it should guard itself against permitting its views as 
to evidentiary facts being colored by ex parte discussions with 
staff members who have the responsibility for making the record in 
the case. For this reason we have a separate Opinion Writing 
Office, composed of drafting attorneys and experienced super- 
visors, which takes no part in the investigation, preparation, or 
trial of eases, and may not discuss the issues with those who 
have taken an adversary position. We employ the staff of our 
Opinion Writing Office to assist us in analysing the record and 
in preparing our opinion in eases where a contested issue has 
developed between the interested division of our staff and one 
or more private parties. The Opinion Writing Office is used not 
only in proceedings which we have initiated but also, when the 
applicant’s time schedule permits, in proceedings which the bill 
would characterize as applications for licenses. 

We believe, however, that the problem of separation of func- 
tions as it applies to the various statutes we administer resolves 
itself into determining what procedure would be most effective 
to assure a fair hearing under the varying circumstances of par- 
ticular eases. Any rigid legislative requirement of particular 
procedures to be followed in all cases would interfere unduly with 
efficient functioning of the agency without resulting in any 
commensurate benefit to private parties, indeed, in some cases 
with harmful results to such parties. 

For example, where the proceeding is not essentially proseeu- 
tory in character and there are no substantial issues of fact 
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turning upon the credibility of witnesses, there is far less reason 
for the agency to shield itself from possible bias of its staff and 
far greater need for the agency to draw upon the diverse experi- 
ence and expert qualifications of members of its staff. The purpose 
of such consultations is to guide the agency in the broader policy 
Issues involved and to enable it to consider the relation between 
the immediate problem before it and other problems with which 
the staff may be familiar. Such consultations may be primarily 
to assist the agency in writing an opinion which will be a guide 
to the industry in related problems rather than to reach an actual 
decision in the particular ease. It is, however, impossible to 
separate the decision of the immediate issue from the discussion 
of its broader implications. 

It is our policy, even in cases where the questions in dispute 
are largelj^ as to policy rather than fact, to exclude from participa- 
tion in our decisions persons who may have taken a definite posi- 
tion as advocates on the issues. 

This comment recognized that the bill then before the 
Committee had made the requirements with respect to in- 
termediate decisions of the examiner, and with respect to 
separation of function, inapplicable in cases involving the 
determination of applications for initial licenses and rule- 
making. Eiile-making was then defined more narrowly than 
in the act, but so as to include ‘‘rate making or wage or 
price fixing.’’ The Commission pointed out that under the 
Holding Company Act important regulatory proceedings 
initiated by the Coinmission, including those designed to 
require changes in accounts and to require a reorganization 
or divestment of properties, are “no more prosecutory in 
character than procedings to determine applications for 
license or to fix rates or prices. ” 

These suggestions, as well as those of other agencies, 
appear to have been taken into account in the subsequent 
broadening of the definition of rule and rule making. The 
|)reseiit definition not only makes it clear that a rule may 
have “particular” as well as “general” applicability, but 

The eoinmeut also questioned the relevance of distinguishing between 
granting and revoking licenses. 
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also added Ijy way of siieeifie illustration of wliat may be 
ilie subject of rule-maldiig “tbe approval or prescription 
... of corporate or financial structures or reorganizations 
tliereof . . . , facilities ... or accounting.’’'’’’’ It would seem 
ilierefore lhat tlie Act in its final form does not make 
mandatory either examiners’ reports or separation of 
function in tlic bulk of the procedures under the Holding 
Company Act. Nevertheless, separation of function eon- 
tiiiuos to be a matter of Commission policy even where not 
required/" and the question of whether there shall he an 
examiner ’s report is not foreclosed by the rules of practice 
but is left open in the event of disagreement between the 
parties to the proceeding. 

This expansion of the definition of rule-making in the 
course of the legislative history raises the question whether 
the definitions of rule-making and licensing may not be 

““ The Attorney Geiieral’s couuiieut contained in Api:)endis B of Sen. 
Eep. No. 752, 79th Cong., 1st Sess. (1945) states at 39: 

“Proceedings :3ro classed as rule making under this act not merely because, 
like the legislativ'e process, tlxey result in regulations of general applicability 
but also because they involve subject matter demanding judgments based on 
technical knowledge find experience.” 

In this respect the Commission’s policy Avith respect to separation of 
function goes even beyond the admonitions in the Committee reports main- 
taining separation of fxiiietioii in eases involving applications for initial 
licenses and rule-making where those proceedings “tend to be accusatory 
in form and involve sharply controverted factual issues.” See pp. 30a-31, 
supra, discussing the applicability of this admonition to “stop order” pro- 
ceedings under the (Securities Act of 1933. In many Holding Company Act 
prococ’ilixigH, howevoi', it may be impractical and undesirable to maintain 
separation of function to the same degree as would be xrppropriate in a 
stop order proceeding. Bor example, where informal negotiations with the 
parties to the proceedings happen to overlap controversial formal procedures, 
it may be essential to adequate and timely consideration of informal pro- 
posals that the Gommiasion have the benefit of discussion Avith staff members 
AA’ho have taken an adversary position on eontrovei’slal issues. Or again, 
Avhore the time factor is unusually pressing, the need of private parties for 
expeditious decision may require assistance in the decisional process of staff 
members already familiar AV'itli the record despite the fact that they have 
taken an adversary position. Even in such a ease, hoAvever, it may be 
feasible to obtain collaboration of members of the Commission’s Opinion 
Writing Office, in making an independent analysis of the record, so as to 
assist the Commission in guarding against having its understanding of the case 
colored by the viewpoint pf staff members who have been in an adversary 
position. 
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overlapping in the bill in its final form. If they are not 
overlapping then the expanded definition of nile-inaking 
may require a more restrictive reading of licensing than 
would have been api3ropriate for the same words as used 
in the context of the earlier bills. Generally speaking, the 
same relaxation from otherwise applicable procedural re- 
quirements are iDermitted in the case of both rule-making 
and granting an apxjlication for an initial license. How- 
ever, consideration must be given to the requirement of 
Section 4(c) with respect to the effective date of any ^‘sub- 
stantive rule” (excluding “one granting . . . exemption or 
relieving restriction . . It would seem that the inten- 
tion was to make the reciuirement applicable only in the 
case of rules of general applicability and in any event not 
to decisions of particular applicability based upon a record 
and after opxiortunity for hearing. As ax)plied to the enact- 
ment of rules of general aj)plicability the obvious puiqjose 
is to prevent surprise application of new rules of conduct 
to a regulated industry — in other words, what has been 
referred to as “hip pocket law.” In the case of determina- 
tions of particular applicability the Administrative Pro- 
cedure Act evidences no intention to impose any time re- 
strictions not explicit, or imj^licit, in regulatory statutes 
applicable to individual agencies. For examiole, there is 
no suggestion of such a requirement in connection with 
the revocation of licenses, which is the tyiDe of procedure 
v/hich the Act attemi)ts to surround with the maximum of 
procedural safeguards. If desihte these considerations it 
should be contended in a particular case, not involving 
generalized riile-rnaking, that the 30-day time lag require- 
ment may be applicable, then the Commission would of 
course have to give consideration to the question of 
whether or not it should make a finding with respect to 
“good cause” if in fact there does appear to be sound 
reason for making its determination effective without a 
minimum delay of 30 days from publication of service. 
other 8EG Statutes . — Under the Investment Corajjany 
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Act of 1940 the Commission regulates activities of 
companies which are engaged primarily in the business of 
investingj reinvesting and trading in securities. Dis- 
closure of the finances and investment policies of such com- 
panies is secured through registration with the Commission. 
The Act prescribes qnalification of officers and directors^ 
requires that such matters as management contracts and 
changes in the nature of the investment company business 
or investment policies must have the approval of stock- 
holders, restricts the issuance of senior securities, forbids 
pyramiding and cross-ownership of securities, prohibits 
transactions between the investment company and its 
affiliates and insiders unless ‘‘exempted’^ from such prohibi- 
tion by the Commission and otherwise regulates the activi- 
ties of investment companies. 

ISTearJy all proceedings leading to Commission determina- 
tion in eases which arise under the Investment Company Act 
are instituted by private parties seeking either exemption 
from specific provisions of the Act or seeking a determina- 
tion that they do not come within the general application of 
the Act. The Act contains over fifty different statutory pro- 
visions for Commission orders. Although under these cir- 
cumstances it is of course difficult to generalize, the problems 
of conforming Commission x^rocedures thereunder to the 
letter and spirit of the Administrative Procedure Act are 
often akin to some of those arising under the Public Utility 
Holding Company Act. 

In general, the regulatory scheme is a less pervasive one 
than that contained in the Holding Company Act and pro- 
ceedings thus far have not involved participation by object- 
ing security holders to the extent that has occurred in 
Holding Company Act proceedings. Unlike the Holding 
Company Act, the Investment Company Act gives the Com- 
mission no power to pass administratively upon the fairness 
of reorganization plans affecting companies subject to the 
Act, although in certain circumstances it may render advi- 
sory reports thereon and the Commission is authorized to 
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bring iiijimction proceedings to restrain a “grossly 
nnfair” plan. 

The Securities Exchange Act of 1934 (cited in note 7) 
contains separate regulatory provisions which differ 

in their procedural aspects and cover such varied matters 
as registration of national securities exchanges (Section 6); 
registration of securities for purposes of exchange trading, 
and according unlisted trading privileges to certain securi- 
ties (Section 12); periodic reports by issuers of registered 
securities (Section 13) ; prohibition against manipulative 
practices both on and oil the exchanges, in part by direct 
statutory prohibitions and in part through delegation of 
rnle-niaking power to the Commission (Sections 9, 10 and 
15(c)(1)); regulation of solicitation of proxies and short 
term insider trading in the case of issuers having registered 
securities (Sections 14 and 16) ; registration and regulation 
of practices by brokers and dealers effecting transactions on 
the over-the-counter markets (Section 15); provision for 
the regulation of associations of brokers and dealers with a 
measure of self-governing authority subject to Commission 
supervision (Section 15 A) ; and prescription by the Federal 
Reserve Board of regulations governing the use of credit in 
exchange trading (Sections 7 and 8). 

The use of the term “registration” may suggest an iden- 
tity between the Securities Act registration procedure 
already discussed and registration for various purposes 
under the Exchange Act. This is not in fact the case. Pro- 
cedures with respect to the registration of exchanges, 
registration of securities issues for exchange trading and 
registration of brokers and dealers present substantive and 
procedural problems which differ from each other and from 
the Securities Act registration process. Some of the 
Exchange Act procedures are ones in which the Commission 
must weigh conflicting interests of a private party insti- 
tuting the proceeding and other persons interested in the 
securities business. An example is an application to accord 
unlisted trading privileges on one national securities 
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excliange to a security already listed on some other national 
securities exchange. Agaiiij there is a possible clash of 
interests in a rather unique setting, so far as administrative 
procedures go, in the cases where the Commission entertains 
applications under paragraphs (g) and (h) of Section 15A 
(the Maloney Act) for review of denials of membership or 
disciplinary action taken by a registered association of 
brokers and dealers. 

The Trust Indenture Act, 53 Stat. 114 (1939), 18 
U. S. C. A. § 61k and the Investment Advisers Act, 54 Stat. 
789 (1940), 15 U. S. C. A. § 80a are simpler in structure 
than the other statutes administered by the Commission 
and their procedures are sufficiently related in character to 
some of the procedures which have been described in other 
statutes administered by the Commission, so that separate 
treatment appears to be unnecessary. 

# * «= 

I hope that these rather inadequate references to the range 
of procedures administered by the Commission will indicate 
tlie variety of contexts in which the Commission must decide 
what procedures will best subserve both the public interest 
committed to it under its specific regulatory statutes and 
the procedural rights of interested parties in the light of 
the Administrative Procedure Act. I believe that this 
variety serves to illustrate the wisdom of the draftsmen 
in not attempting to make the Administrative Procedure 
Act the kind of a straight jacket which might have resulted 
from the enactment of some of the earlier hills. I hope I 
have also made clear that it is the objective of the Commis- 
sion to live up to the spirit as well as the letter of the Act 
and to accord, wherever feasible, procedural safeguards 
which go beyond the minimum requirements of the Admin- 
istrative Procedure Act. 



Discussion 


251 


DISCUSSION PEEIOD 
February 4, 1947 

The Session Convened at S:00 p.m. 


Question: I would like to ask you a question on the 
subject that you discussed as to whether a registration 
statement, rather the effective date of a registration state- 
ment, is impliedly a license as opposed to the cpiestion of 
what is the effect of a stop order! It seems to me that it 
is not necessary to say that a registration statement accom- 
panied by an effective date in effect constitutes a license 
because, as I understand the statute, if it were not for the 
statute, people could proceed to sell securities without the 
necessity of registration or anything else as they had prior 
to the SEC. So that all you are doing there is eliminating 
that right by stating that it becomes unlawful to sell the 
security unless you first have filed and then waited a given 
number of days. Non-action there is merely leaving the 
people where they were when there was no law rather than 
to have it constituted either as a decision or a rule or a 
license. 

Mr. Foster : I think that is true of most regulations of 
the character which, apart from the terminology in the 
Act itself, has generally been described as licensing. That 
is, even a license to build a dam on a navigable river is 
something you did not have to get one hundred years ago. 
Or certainly not a license to practice medicine. In other 
words, certain aspects of the licensing function involve a 
finding by the regulatory agency that certain statutory 
standards are met. Under the Securities Act there is no 
such finding. The only findings the Commission makes are 
the negative findings that in a particular case something 
is false and misleading and therefore a stop order should 
be issued. It never finds that the statement is accurate 
and not misleading. Whereas, in order to approve an 
acquisition under the Holding Company Act it has to find 
affirmatively that the acquisition meets certain public 
interest standards. That is again something which in my 
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opinion would ordinarily be referred to as a licensing 
approval. But under the Administrative Procedure Act 
it is also something that involves the kind of legislative 
determination which might make it appropriate to char- 
acterize that as rule making of particular applicability^ 
unless you say that everything that involves the granting 
of permission was intended to be outside the concept of 
rule making. 

Question : But you did not have to grant permission in 
the first instance. The first time you are called upon to 
make a decision is when you issue a stop order. Bp to 
that time you sit back and simply say, ‘'Well, you have 
complied with the law in the sense that you are doing what 
you always had a right to do in the absence of stepping on 
our toes or violating the xict.” 

Mr. Foster : I tried to make that point — that is the diffi- 
culty of treating this iirocess as licensing within the Act ’s 
definition. If you disregard the Act’s definition and look 
at a policy to afford certain procedural safeguards where 
proceedings are of an accusatory nature, then I think that 
you are dealing with the kind of procedure in which the 
Commission thinks it is fair to accord the kind of safe- 
guards which the Act makes mandatory in the case of the 
revocation of a license. 

Question: In your opinion does Section 10(e) of the 
Act create any different scope of review with regard to 
any of the acts except those that formerly provided that 
your findings would he conclusive on the facts, whether 
the evidence was substantial or not! 

Me. Foster : All I can say there is it contains a lot of 
words and a lot of potential lawyers’ arguments. But I 
do not think the words are really significant, because I 
think that within the framework of the existing standards 
of judicial review, if the courts do not like what the agency 
is doing, they will find some way to set it aside and if they 
do, I do not think any of those additional standards mean 
any more than perhaps that briefs are going to be longer 
in the future. 



THE UNITED STATES PATENT OFFICE AND THE 
ADMINISTRATIVE PROCEDURE ACT 

Caspse W. Ooms 


NATURE OP THE FUNCTIONS OP THE 
PATENT OFFICE 

Historical Note . — The United States Patent Office is one 
of the oldest — ^if not the oldest — administrative agency 
with judicial or quasi- judicial functions in the United 
States Government. It was offieially created as the Patent 
Office ^ in 1836. 

Prior to 1836 and since the founding of the Government 
patents had been granted by the Secretary of State who 
waSj first with the Secretary of War and the Attorney 
General of the United States,^ and later alone,® authorized 
to receive and act ui)on applications for patent. 

Since 1836 the Patent Office has been performing sub- 
stantially the same function which was then assigned to it. 
This function is the examination of patent applications 
and the issuing of patents found grantable and the refusal 
of patents not authorized by law. From time to time 
throughout the intervening 110 years there have been con- 
siderable modifications in the statutes and in the practice 
and particularly in the selection of the appellate tribunals 
to review the work of the Patent Office. 

It is somewhat unfortunate that in the study of admin- 
istrative procedure which led to the formulation of the 
Administrative Procedure Act the work of the Patent 
Office and its history, and particularly the history of the 
changes and development in the review of its work, were 
ignored. In the report of the Committee on Administra- 

Gaspes W. Ooms is the Commissioner of Patents, Uniteti States Patent 
Office, Department of Commerce. 

^ Patent Act, 5 Stat. 117 (1836), 2 IT. S. 0. A. § 105. 

^ Patent Act, 1 Stat. 109 (1790) repealed, see note 3 post. 

® Patent Act, 1 Stat. 318 (1793), 3 IT. S. G. A. i 42. Eepealed, see note 
1 supra. 
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tive Procedure, appointed by the Attorney Genei'al, only 
a footnote of confession is left to report that “the highly 
specialized character of the Patent Office and the insuffi- 
ciency of the Committee’s staffi led first to the postpone- 
ment and then to abandonment of plans to study this 
agency. ” ^ 

The conduct of that study, had it been made, would have 
disclosed that the methods of the Patent Office have to a 
vsuprisiiig degree anticipated the problem out of which the 
Administrative Procedure Act was horn. 

Tile Patent Office has consistently provided the appli- 
cant before it with a full measure of all of the requisites 
of process that the Administrative Procedure Act insures, 
a regularized and publicized procedure, notice, repeated 
opportunity for hearing, a complete written record of the 
official proceedings, and full review. 

A study of the review offered the disappointed suitor 
in the Patent Office would also have disclosed that the selec- 
tion of an appellate tribunal set up to review the work of 
an administrative agency is not an indifferent matter. For 
almost a hundred years Congress has altered and experi- 
inenled with the review of decisions and various special 
tribunals to conduct that review. A study of the variety of 
legislative efforts to meet the special need of a reviewing 
agency adequate to the specialized work of the Patent 
Olliee reveals the entire anatomy of administrative review." 

Funciions of the Patent Ofice. — The United States 
Jhitent Office is entrusted with two rather formidable func- 
tions: (1) the examining and granting or refusing of 
United States patents upon inventions; and (2) the regis- 
tration of trade-marks. While the practice with respect 
to these two branches of the law approach each other in 

Administrative Procedure in Grovernment Agencies, Sen. Doc. No. 8, 77th 
Cong., 1st. Sess. (1944) at 4. 

“ The long and interesting history of the review of the decisions of the 
Patent Office is treated at length in an article by P. J. Federico, “Evolution 
of Patent Office Appeals” (1940) XXII Jour, of the Patent Office Society 
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several respects, there are many substantial procedural 
differences in the handling of the two tyiies of applications 
in the Patent Office and the courts, in, part due to the dif- 
ferences in the characteristics of the subject matter in- 
volved, but more largely due to the accidents of legislation. 

This paper will just briefly outline the general appli- 
cability of tlie Act to the Patent Office and the jiractice 
with respect to the publication of rules, orders, and rec- 
ords. The applicability of the sj^ecific provisions of the 
Administrative Procedure Act to the operations of the 
Patent Office can then most easily he measured by a brief 
review of the functions involved in the handling of respec- 
tively a patent application and an application for the 
registration of a trade-mark, and finally considering the 
more general functions of the Patent Office which are not 
directed immediately at either of these services. 

General Statement of the xipplicdbility of the Adw/inis- 
trative Procedure Act to the Patent Office. — The Commis- 
sioner of Patents is empowered 

subject to the approval of the Secretary of Coiniiieree, . . . to 
establish regulations, not inconsistent with law, for the conduct 
of proceedings in the Patent Office, . . 

and does make such rules governing the patent examining 
work of the Office. Under a similar provision in the trade- 
mark latv granting the Commissioner alone power to make 
trade-mark rules,’’ appropriate rules for that practice are 
promulgated. The exercise of these powers raises the ques- 
tion of the applicability of Sections 3 and 4 of the Admin- 
istrative Procedure Act. 

With respect to the adjudications made by the Patent 
Office, to be treated in detail hereafter, the exemptions 
specified in Section 5, both with respect to the initial 
demand that the adjudication be “required by statute to 
be determined on the record after opportunity for an 

« 32 Stat. 830 (1903), 35 U. S. G. A. § 6. 

^ Lanliam Act, 60 Stat. 440 (1946), 15 U. S. C. A. § 1123. 
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agency liearing’^ and tlie exception of “matter snliject to 
subsequent trial of the lavv’’ and the facts de novo in any 
court,” exclude them from the applicability of that sec- 
tion, and eoiiseqiiently Sections 7 and 8. The legislative 
history shows that “the work of the Patent Office” was 
intended to be excluded/** 

THE PATENT OFFICE ’S COMPLIANCE WITH 
SECTION 3 

The records of the Patent Office must necessarily remain 
secret (except from the parties concerned) during the 
prosecution of an application for a patent or for registra- 
tion of a trade-mark. Nevertheless it is the announced 
policy of the Office to respect that secrecy only while the 
application is pending, and thereafter when a patent is 
issued to make available to the xmblic generally the whole 
record of every issued patent in the Patent Office. 

The Patent Office has complied with the provisions of 
Section 3(a), and has published in the Federal Eegister of 
September 11, 1946, an ontiine of its general establishment 
and functions, a description of its organization broken 
down to divisions, a fairly precise statement of the methods 
by which its work in handled, and a reference to printed 
publications which it publishes. 

Since 1836 the Patent Office has published some kind of 
circular of general information as an aid to those who 
may be interested in its business, and in addition, for the 
past hundred years the Office has i>ublished a rather sub- 
stantial volume of Enles of Practice in the United States 
Patent Office. The Patent Office makes these, and a pam- 
phlet copy of relevant statutes, available for free 
distribution. 

Each week since 1872 the Patent Office has published its 
Official Gazette, reporting its official actions, announcing 
changes in organization and procedure, detailing the 

Legislative History, Admimstrative Procedure Act, Sen. Doe. No. 24S, 
79tii Gong., 2d Sess. (1946) at 22. 
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status of its work, and also rei^orting a large nuiiiber of 
opinions of tlie Commissioner, the Supreme Court of the 
United States, the Conrt of Customs and Patent Appeals, 
and other courts. 

In common with many other agencies, the Patent Office 
has suffered from the fact that however extensive and 
precise a set of rules is formulated it must necessarily 
leave many of the details of its practice unexj)ressed. This 
is due not only to the fact that it is inixjossible to antiei- 
X>ate in any set of rules the great variety of situations 
which may he joresented for application of the rules, hut 
because the practice is necessarily a developing one and a 
set of rules is therefore constantly in revision. The prac- 
tice of the Patent Office, to the extent that it has been 
unstated in the pubiislied rules, has been the subject of 
informal commentary by several ijractitioners whose man- 
uals are well known in the field.® 

This practice is further implemented from time to time 
b)^ Commissioner’s Orders and Notices to the Examining 
Staff which have usually been given publication in the 
Official Gazette of the Patent Office, and in any event are 
available to the public. 

It is recognized that Section 3(a) of the Administrative 
Procedure Act will require the amplification of the mate- 
rial that is published in the Federal Eegister, and it is the 
announced policy of the Patent Office to publish in the 
Federal Eegister any modification of its rules or state- 
ments of policy or formulated interpretations for the guid- 
ance of the public. The Patent Office will, of course, con- 
tinue to publish the same material in its weekly Official 
Gazette and, to the extent that the material lends itself 
to separate compilation and republication in pamphlets 

® Wolcott, Manual of Patent Office Procedure (9tli ed. 1947) ; McCrady, 
Patent Office Practice (2d ed. 1946); Eivise and Caesar (2 vol.), Preparation 
and Prosecution of Patent Applications (1940) and Interference Law and 
Practice (1943) ; Stringham, Double Patenting (1933) and Semiotic of Patent 
Interference Count (1941) ; Stringham and Glascock, Patent Soliciting and 
Examining (1934). 
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distribn talile to tbe public, to expand the practice now 
followed of making its rales of procedare and circular of 
general information general^ and freely available. 

With respect to the provisions of Sections 3(b) of the 
Administrative Procedure Act, the Patent Office will con- 
tinue to publish all of its rules. With respect to its final 
opinions, those announced by the Board of Appeals and a 
few by the Commissioner, several problems arise. 

The first of these problems is the fact that while the 
patent apxdication or the trade-mark application remains 
pending, the adjudication upon it must be held confidential. 
When the rec|iiirement for confidence is lifted by the allow- 
ance of the application, the opinions are available to the 
public. Similarly, when an appeal is taken to the Court of 
Customs and Patent Appeals in any case the opinion 
becomes a matter of public record automatically in the 
records in the court. 

A second rather formidable consideration is presented 
by the problem of publishing the opinions of the Board of 
Appeals in that the Board is currently passing upon 
approximately 4,000 ap^ieals a year, and this year, with 
special statutory aid,” may pass upon as many as 6,000. 
Obviously, a large number of these decisions are of no 
legitimate interest to anyone except the party involved in 
the proceeding. The decisions which are not public are 
not cited as precedents by the Office as the practice pro- 
hibits the citation of any opinion not available for publi- 
cation, 

A large number of opinions are rendered each year in 
cases in which, frecpiently as a result of the opinions, the 
applications are abandoned while in the secret stage. M any 
of these cases are insubstantial, and it would serve no 
purpose to publish these opinions, although if an important 
issue is adequately decided the Commissioner has power 
to publish the opinion. 

” Pub. L. No. 620, 79th Cong., 2d Sess. (1946), 60 Stat , 35 IT. S. C. A 

§7. 
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111 view of tlie fact that few of the opinions are useful 
as precedents, and in view of the fact that there would be 
little incentive to adequate indexing to give access to tlie 
opinions if they were made available merely by openijig’ 
the record to the public at the Patent Office, the Patent 
Office is confronted with the difficult question of deter- 
mining how best to meet the spirit of Section 3(b). The 
present practice obviously comes within the letter of the 
law. Proposals are being reviewed to determine v/liether 
or not a procedure shall be adopted for the appraisal of 
each opinion, to enable the publication of those that have 
definite precedent value in the Official Gazette of the Patent 
Office under a system of annotation that Yvdll make them 
generally acceptable and useful. 

Section 3(c) of the Act raises the same question as Sec- 
tion S(b) in that most of the records of the Patent Office 
are, for the period of the active prosecution of the applica- 
tion within the Patent Office, kei)t secret exeep)t from the 
parties directly concerned. However, as secrecy is lifted 
by the granting of the app)lication it has been the prac- 
tice of the Patent Office to make the entire file available 
for inspection by the X3uhlic or for cox)ying at the Patent 
Office.^® One of the first resources of the attorney who 
must appraise an issued patejit to determine its scope, its 
validity, or its possible vulnerability on various statutory 
grounds, is the so-called file ■wrapper and eoiitonts of the 
patent application, which is a comjilete and official record 
of the entire proceedings of the prosecution of the 
application.^^ 

PATENT OFFICE EULE-MAKING FIJNCIHONS 

The rule-making power conferred upon the (,k)mmis- 
sioner of Patents by the statutes referred to above has to 

Minor exeeptioiis, sueli as those provided for in Patent Ofiiee Rnie 111 
are discouraged. 

For the importance of this see, e.g.. Exhibit Supply Comptaiy Ai-c 
Patents Corporation, 315 XT. S. 126, 131, 62 Sup. Ct, 513, 86 L. ed. 736 (initp} : 
and cases there cited. 
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a large extent been exercised only in response to a growing 
practice. The public has always participated to some 
extent, A Patent Oiliee Advisory Gormnittee composed of 
a imniber of leading patent attorneys and business men 
has long existed, and the Office has vigorously solicited 
reeoimiiendations from the profession. In some instances 
proposed rules liave been inforiually circulated among 
representative practitioners for comment. 

It is extremely doubtful whether any of the rules formu- 
lated to govern either patent or trade-mark practice are 
other than “interpretative rules, general statements of 
policy, . . . procedure, or practice,” and since there is no 
statutory requirement for notice or hearing, Section 4(a) 
is not applicable. However, the Patent Office, which is now 
engaged upon a revision of its rules both in trade-mark 
and patent practice, has outlined a program for public 
participation that will more than meet the requirements 
of the Act. This is the program : 

The program of revision has been announced. Sugges- 
tions have been invited. Existing committees of various 
bar associations, patent law associations, and trade asso- 
ciations have been asked to formulate suggested rules and 
forms. Meetings have been held with the participating 
groups. Meanwhile, with this guidance, the Patent Office 
has its own internal committee at work upon the project, 
combing all suggestions from wutbin and without the office, 
including the critical literature in the field. 

When a tentative draft has been prepared of either the 
complete book of rules, or a substantial portion thereof, 
this wfill be announced in the Federal Begister, the Official 
Gazette of the Patent Office, and in other media, and the 
draft widely distributed. At the same time opportunity 
will be given for the submission of written views, argu- 
ments, suggestions, etc.; and oral hearings are also con- 
templated. Thereafter the final draft of the rules will be 
prepared and published, effective at a date at least thirty 
days thereafter (unless an emergency requires an earlier 
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effective date), and full publicity will be given to tiiis 
decision„ 

With respect to amendment of any rule now in effect and 
those being drafted, a procedure is being established to 
announce the proposed rule with equal publicity. 

This practice is upon trial. It will doubtless meet every 
requirement of those who practice before the Office, but 
wherever it is found deficient it will be studied and modi- 
fied in the light of the experience under the Act. 

ADJUDICATION FUNCTIONS OP THE 
PATENT OFFICE 

Section 5 of the Administrative Procedure Act has very 
limited application to the Patent Office, because with a 
single exception, none of its adjudications are ‘‘required 
by statute to be determined on the record after opportunity 
for an agency hearing.” In addition, with but unusual 
exceptions, every adjudication by the Patent Office is “sub- 
ject to subsequent trial of the law and the facts de novo 
in” a court. Nevertheless, the Patent Office practice meas- 
ures up to the solicitude which the Administrative Proce- 
dure Act evinces for full notice and hearing, and separa- 
tion of the advocatory from the judicial functions in the 
process of adjudication. Separately examined these pro- 
ceedings disclose a full compliance with the objectives of 
the Act, and for the most part more than one hundred 
years of successful experience with the practice exempted 
from Sections 5, 7 and 8, 

The Administrative Practice ivith Respect to Patents . — 
By far the larger part of the effort of the Patent Ofiic(' 
is devoted to the examination of applications for patent. 
These are all made under the provisions of the Patent Act, 
which is ill general the compilation made in the Eevised 
Statutes in 1874 and the numerous amendments that have 
been made from time to time to those statutes, now 
reported as Title 35 of the United States Code.” 


^ - Sections 1-73. 
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Tlie Patent Act defines the types of subject matter upon 
wliicli patents may be procured and tlie statutory barriers 
against wliich an application must be tested, and imposes 
upon the Patent Office the duty of making an examination 
of the application. 

To obtain a patent, an inventor must file an application 
in the Patent Office. This application accompanied by a 
government filing fee includes a complete description of 
the invention, claims defining the invention and its scope, 
a drawing of the invention if possible, and an oath of in- 
ventorship by the inventor, and must comply with various 
requirements. When its turn is reached, this application 
is examined. The examiner studies the application, both 
the technical and legal aspects, and makes a search through 
all relevant prior United States patents and also through 
prior foreign patents and publications, for material antici- 
pating the invention. A decision is reached on the patent- 
ability of the invention or the claims presented from the 
study and the results of the search and this decision, 
including formal matters and requirements, communicated 
to the applicant. If the action is adverse, the a]pplicant 
may request reconsideration, amending this application 
and presenting any arguments and evidence he desires. 
The application is examined again, and further reconsid- 
erations are possible. Informal oral hearings (interviews) 
are common, although all transactions are required to be 
in writing. The volume of work may be appreciated from 
the fact that over 90,000 applications for patent were sub- 
mitted in 1946, and more than 200,000 are in various stages 
of prosecution at the present time. 

The law provides an appellate tribunal within the Patent 
Office, the Board of Appeals, to which any applicant whose 
application has been twice rejected may appeal.^^ B'rom 
the Board of Appeals the applicant may appeal to the 
Court of Customs and Patent Appeals"* or assert the 

^ ■' 4.4 Stat. .1336 (1927), U. S. C. A. § 57. 

^ 44 Slat. 1336 (1927), 35 U. S. 0. A. § 59(a). 
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alternative remed^i^ of an original action in the United 
States District Court against the Commissioner of Patents 
in which the right to the patent may he tried anew/” 

Formal objections and requirements raised by the exam- 
iner as well as procedural matters are reviewable by the 
Commissioner on petition. Petitions of this type and peti- 
tions with respect to other matters such as to take cases 
up out of turn, to revive abandoned applications, to pay 
final fees late, to amend after allowance, etc., were taken 
in over 4,000 cases in 1946. 

In none of these provisions is any requirement for a hear- 
ing imposed except as it may be imi)lied in the language 
which provides for a review within the Patent Office by 
the Board of Ai')peals which states that “each appeal shall 
be heard by at least three members of the Board of 
Appeals. ’ ’ 

In practice the Patent Office not only grants an oral 
hearing within this tribunal but grants ample opportunities 
for oral interviews at the earlier stages of the prosecution 
of the application.” 

Interference Practice . — One feature of the patent prac- 
tice that rarely occurs in any similar form in other fields 
of the law is the collision of two applicants for the same 
patent, an eventuality called an interference. The law 
merely requires in such a case that the applicants be noti- 
fied of the interference and the board of three interfer- 
ence examiners be directed “to proceed to determine the 
question of priority of invention.”^® In this interference 
proceeding, the conflietiiig subject matter is defined by 
issues or “counts” by the examiner; the parties are noti- 
fied, and given an oiqjortunity to object to the proceeding 
or to reformulate it by strildng out or adding to the issues 
or in other ways. Testimony is then taken by depositions 
and the determination is ordinarily an award of priority 

^ ^ 27 Stat. 436 (1893), 35 U. S. C. A. § 63. 

44 Stat. 1338 (1927), 35 U. S. C. A. § 7. 

Rules of Practice in the United States Patent Office, Rules 151, and 13. 

44 Stat. 1336 (1927), 35 U. S. C. A. § .52. 
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resulting in the grant of a patent to the winning party and 
a refusal to the losing party. This determination is also 
reviewable by direct appeal to the Court of Customs and 
Patent Appeals/® or in the alternative at the election of 
either party by civil action brought in the District Court 
of the United States.^® 

Public Use Proceedings . — ^In addition to the direct con- 
duct of the prosecution of the patent aj)plication and the 
conduct of an interference to determine priority between 
two colliding applicants, the Patent Office practice presents 
a number of subsidiary activities bearing upon the prose- 
cuting of the appUeation. 

The first of these is called a public use proceeding. This 
proceeding has no basis in the statute other than in. its 
general terms, which prohibit the patenting of any inven- 
tion which has gone into public use or on sale in this coun- 
try more than one year prior to the filing of the appli- 
cation.^^ 

The rules of the Patent Office have, however, estab- 
lished a procedure for the initiation and conduct of a pro- 
ceeding of this character which, like every other deter- 
mination in the Patent Office is accompanied by notice, a 
full opportunity for eliciting all relevant evidence and a 
final hearing on the merits. In addition the proceeding is 
not instituted without a preliminary hearing of all affected 
parties on the issue of whether the proceeding should be 
instituted. 

The final determination in the public use proceeding is 
a rejection of the application wdiich is attended by the 
same review which is available upon a final rejection of 
the application on any other ground. 

We turn now to the first of the adjudications for which 
no trial de novo in the Courts is available and therefore 

■IS 44 Stat. 1336 (1927), So TJ. S. 0. A. § 59(a), 

27 Stat. 436 (1893), 35 U. S. 0. A. § 63. 

21 29 Stat. 692 (1897), 35 U. S 0. A. § 31. 

‘"lEulell, 
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present questions of the applicability of Sections 5, 7 and 8. 

Proceedings to Strike Application . — Another proceeding 
which is only infrequently invoked in the Patent Office is 
one covered by no express provision of the statute and no 
present rule of the Patent Office. It is the practice of 
striking an application for some fundamental obstacle to 
its further prosecution, such as fraud irpon the Patent 
Office^’’* or violation of the statutory prohibition against 
prosecution of an ajiplication owned by an employee of the 
Patent Office.^'^ 

This procedure is usually initiated by the service upon 
tlie applicant of a rule to show cause within a fixed period 
why the application should not be stricken from the files 
for grounds which are specifically and fully set forth in 
the rule. 

The applicant is given an ample oj)portiinity to make 
resx)onse and an opportunity to be heard at length by 
either the Commissioner of Patents or an Assistant Com- 
missioner. 

The submission of this issue to the Commissioner is 
required by the practical fact that the Primary Elxaininer, 
who ordinarily makes the adjudication upon a patent ai)pli- 
cation and whose decision is reviewable by the Board of 
Apx3eals, has no facilities for eliciting facts which do not 
appear in the iiatent application and the documents offered 
in support thereof, and the further fact that ordinarily 
the extram’dinar)^ eliaracter of the questions raised in these 
eases reqnirGs determination by the head of the agency. 

Since the statute contains no provisions for either a 
trial de novo or any type of statutory review of this pro- 
ceeding, it is obviously one that falls directly within the 
embrace of Section 10 of the Administrative Procedure 
Act. 

Es parte Mallard, 593 O. G. 14.3, 71 USPQ 294; and eases there cited. 

Compare Federal Cominunkations Commission v. WOKO, — . IT. S , 67 Sup. 

Gt. 213, 91L. ed. 190 (1946). 

"•me Stat. 200 (1S70), 35 U. S. 0. A. I 4. 
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Inasmucli as this procedure is not one required b}’ 
statute to be determined on the record after opportunity 
for an agency hearing, Section 5 is not applicable. As no 
subsequent trial de novo is provided for, the Patent Office 
treats this procedure in every respect as if it were covered 
by Sections 5, 7 and 8, assigning the investigating and 
prosecuting duties to the office of the Solicitor and confin- 
ing the hearing responsibility to the agency in the person 
of the Commissioner or an Assistant Commissioner, 

The hearing and adjudication are conducted in the same 
manner as the disbarment proceeding, next to be discussed. 

Disbarment Proceedings. — In all the activity of the 
Patent Office there is only one provision within the statute 
which expressly confers upon an interested party the 
‘‘opportunity for a hearing.” This provision is found in 
the section of the law which confers on the Commissioner 
of Patents the power to prescribe rules and regulations 
governing the recognition of agents, attorneys, or other 
persons representing applicants before the United States 
Patent Office, and grants the Commissioner of Patents the 
power “after notice and opportunity for a hearing” to 
“suspend or exclude, either generally or in any particular 
case, from further practice before his office any person 
found to be guilty of disreputable or gross misconduct” 
or other violations prescribed in the statute.^'^ 

The statute prescribes a specific review of an order of 
disbarment in the District Court of the United States for 
the District of Cohunbia, subject to its proceedings and 
rules.®® 

This disbarment proceeding, it is clear, falls directly 
within the provisions of Section 5. Compliance with the 
provisions of 5(a) and 5(b) are easy. Section 5(c) is 
observed by the simple precaution of having the Solicitor 
of the Patent Office perform the investigative and prose- 
cuting function, except where special counsel are engaged, 

32 Stat. 830 (1903), 35 U. S. C. A. § 11. 

See Hatcli, et al., v. Ooms, decided Jan. 23, 1947 (D. 0. D. G.). 
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and having the Commissioner or an Assistant Commis- 
sioner, attended by professional members of the staff, con- 
duct the hearing. Thus, the agency itself conducts the hear- 
ing and compliance with Section 7(a) is met, and at the 
same time Section 8(a) becomes inapplicable. This i>roce- 
diire is obviously practicable only because of the infre- 
quency of the proceedings brought for disbarment. 

The Patent Office in ail proceedings has adhered to the 
practices prescribed in Sections 7(c) and 7(d). To the 
extent that Section 8(b) is applicable, as it is in disbar- 
ment proceedings, the only change in the current |)ractice 
will be the insistence of the Office that the respondent lile 
proposed findings, or be given a fixed opportunity to argue 
exceptions to the findings tentatively made by the hearing 
agency, or both. 

Ex Parte Trade-Marh Practice . — The functions of the 
Patent Office with resj^ect to the registration of trade- 
marks were generally set forth in the Trade-Mark Act of 
1905'^ and the Trade-Mark Act of 1920®® in various 
amendatory acts and subordinate statutes. These statutes 
have been substantially supplanted by the so-called Trade- 
Mark Act of 1946, more familiarly known as the Lanham 
Act.®*^ Inasmuch as the Lanham Act becomes effective on 
July 5, 1947, and is in most procedural respects corre- 
spondent with the previous statutes, only the 1946 Act will 
be treated in considering the applicability of the Admin- 
istrative Procedure Act.*® 

An a|)X)lication for the registration of a trade-mark is 
presented to the Patent Office in the same manner as a 
patent a]»plieation. The application is examined by an 
expert skilled in the particular cases assigned. This expert 

S3 Stat. 724 (1905), 15 U. S. 0. A. §§ 81-109. 

41 Stat. 533 (1930), 15 U. S. C. A. §§ 121-128. 

=8 60 stat. 427 (1946), 15 U. S. C. A. § 1051. 

Tile Ellies for Trade-Mark Practice under this act are now being drafiod. 
The procedure herein discussed is largely that prescribed by the current rules, 
blit the minimal procedural devices herein discussed will ht. Hubstaiitijilly 
retained in the practice. 
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is available for oral interview, makes Ms action upon tlie 
application a matter of written record of wliich tlie appli- 
cant is furnished a copy, and his final action is subject to 
appeal to the Commissioner of Patents.^^ 

Inter Partes Trade-Mark Practice . — In addition to the 
normal ex parte application for the registration of a trade- 
mark the Act provides for four kinds of adversary pro- 
ceedings ; 

The first of these is the oiiposition proceeding v/hicli is 
instituted after the allowability of an application has been 
indicated and the proposed trade-mark has been published 
in the Official Gazette of the Patent Office for the purpose 
of eliciting opposition, which may be instituted loj a notice 
of opposition.^® Upon the filing of an answer this proceed- 
ing is submitted to an examiner of interferences who 
receives such testimony as the parties have reduced to 
depositions, briefs, and oral arguments.®'* 

"Where the opportunity for opposition is not availed of, 
a party may, within the time limits fixed by the Act, insti- 
tute a cancellation proceeding against a mark that has 
passed to registration.®® Proceedings in this case are much 
like those of an opposition and heard before the same offi- 
cer in the same manner. The statutory grounds for deci- 
sion differ somewhat. In certain prescribed situations the 
Federal Trade Commission may institute the cancellation 
proceedings.®® 

A third possible conflict is an interference proceeding 
involving the collision of two applicants for the registra- 
tion of substantially the same trade-mark or the interfer- 
ence of a pending application with a registered mark.®* 
The same procedure for determining this controversy is 
provided for. 

See note 30 supra, § 20. 

Section 12. 

Section 13. 

Section 17. 

Section 1-1. 

Section 14. 

Section 16. 
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The fourth procedure of an adversary'' character is an 
entirely new procedure first expressed in the Laiiham Act 
wiiicli provides for the concurrent registration of the same 
iiiark by two different businesses using the same mark in 
distinguishable areas/^® The statute provides for a ‘'^hear- 
ing” of this type of controversy and it is expected that the 
liearings will be conducted in somewhat the same manner 
as that provided for in other inter partes proceedings. 

From the decision of the examiner in interferences in 
eacii oi‘ itiese four types of proceedings the appeal is to 
the C^)miiussioner of Patents or an Assistant Connnis- 
sioner acting in his place.®” 

From the decision of the Commissioner of Patents the 
appeal in both ex ])arte and contested cases is to the Court 
of Customs and Patent Appeals, or in the alternative a 
review can be had ])v an action under E. S. 4915, (35 
IT. S. C. 63).'^” 

Paralleling the practice which has developed in the 
Patent Olfice of recognizing a procedure to strike an appli- 
cation wliero tlie applicant i-esorts to fraud in its prose- 
cution, it is expected tliat provision wdll be made in the new 
rules for the service of a rule to show cause, upon hearing, 
why an application should not be stricken upon the grounds 
precisely stated in the rule. If that procedure is adopted, 
it A’rill ho a ])rocediire for wdiicli the statute contains no 
express I'eview, and aecordingty the situation will be one 
which invoker, tlie api)licahility of Section 10 of the Admin- 
istrative p]' 0 {'edai-e Act. Insofar as the practice within 
tlie T'aieiit Office is concerned, the discussion above with 
respect to llio corresponding i>raetiee to strike a jiatent 
application is completely explanatory. 

JUDICIAL EEVIBW OP PATENT OFFICE 
ADJUDICATIONS 

From 'what has been said in review of the various types 

Section 2(d). 

Section 20, 

See note BO nvyra., § 21. 
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of adjudications made by the Patent Office it is clear that 
statutory review is provided for every normal type of 
adjudication except those committed to agency discretion. 
An optional trial cle novo is available under the Patent 
statute for each final adjudication refusing a patent or 
trade-niarh. That reined}!^ is not provided for in a disbar- 
ment case. 

A study of the decisions of the appellate tribunals within 
which these adjudications have been reviewed discloses a 
recognition of each of the principles expressed in Section 
10 of the Act. 

Eeview may not be available under statutes other than 
the Administrative Procedure Act in interlocutory matters, 
matters decided by the Commissioner on petition, and in 
extraordinar}?^ situations, such as striking an application 
for fraud which has been referred to. Interlocutory mat- 
ters are apparently not subject to separate review, but 
many of them may, as in the past, be reviewable with adju- 
dications on the merits both in the Office and on appeal. 
The remedy of mandamus or equivalent review has been 
available in appropriate cases.'‘^ 

It is expected, of course, that the enactment of Section 
10 will have the effect of minimizing the technical aspects 
of the review and its availability, and that the courts will 
welcome the appellant as exercising a right of review^ and 
not merely treat him as a suppliant for extraordinary 
remedy. Thus will the substantial purposes of the Admin- 
istrative Procedure Act be served. 

DISCUSSION PEBIOI) 

Febeuaey 5, 1947 

Tlie Session Convened at 3:30 p.iu. 

Question ; My question is whether any examiners such 
as called for in Section 11 will be provided for in the 
Patent Office! 

Sleininetz v. Allen, 192 U. S. 543, 563, 24 Sup. Ct. 416, 48 L. ed. 555 
(■1904). Levy, “Mandamus in Patent Office Proceedings” (1936) XVIII Jour. 
o£ the Patent Office Society, 307, 439, 546 et sef. 
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M,e. Ooms: No. Under tlie other provisions of the Act, 
the only types of adjudication in the Patent Office that do 
not fall within the exceptions expressed in Section 5(a) 
are the few I have referred to, the disbarment proceedings 
and the motions to strike. Those all raise unusual ques- 
tions which frequently involve a fundamental question of 
policy or statutory construction and they are so infre- 
quently invoked that the Patent Office will be able to 
handle those as an agency hearing conducted by the Com- 
missioner or by an Assistant Commissioner and under those 
provisions of the Iuav it will be unnecessary to have hear- 
ing examiners as provided for in Section 11. 

Question : Then there will be no change in the present 
Board of Appeals! 

Mr. Ooms : No. The Board of Appeals will continue to 
exercise its statutory function. 

Question: Will the primary examiners continue to sit 
on the Board of AiDpeals f 

Mr. Ooms : The primary examiners will sit on the Board 
of Appeals only for the three years of emergency expressed 
in the special statute enacted last year to j)rovide for the 
primary examiners sitting on the Board to relieve the 
current backlog. It is expected that as soon as that back- 
log is discharged, the primary examiners will no longer 
sit on the Board of Appeals. However, tlie procedure 
before the Board remains identical with what it was before 
the primary examiners sat on the Board and, of course, 
the review available to anybody, appealing from the Board 
of Appeals, or in the alternative iiroceeding to review by 
way of a trial de novo in the District Court is such that the 
practice is exempted from Sections 5(a), 7(a), and 8. 

Question : There are certain decisions made by you 
which have the nature of finality on petitions made to you. 
Is there going to be any provision made in the Patent Office 
to review those decisions! 



272 


Discussion 


Me. Ooms : Would yon give me one type! 

Question ; Well, a petition, say, to revive. 

Me. Ooms : A petition to revive is committed to the dis- 
cretion of the Commissioner. The only review available 
under the Administrative Procedure Act will he hy way of 
a proceeding in the nature of a mandamus, although it 
will probably no longer be called such, wdiich will, of 
course, give relief only where the discretion had been 
abused. I think the statute makes it clear, and the inter- 
pretations v/ithin the committee and in the discussion of 
the statute on the floor make it clear that it was never 
intended to substitute for the discretion of the agency, the 
discretion of a court that might subsequently hear the 
case on a procedure in the nature of a wmit of mandamus. 
But there are a large number of other interlocutory pro- 
ceedings in the office, such as petitions for supervisory 
discretion which, of course, have no review, although they 
wdll be and many of them are reviewahle on the merits in 
the Board of Appeals and, of course, this review may be 
followed by the statutory review^ either in the Court of 
Customs and Patents Appeals or under Section 4915. But 
I see no substantial change in the procedure as it is now 
being conducted. The most that can be said is that we wdli 
absolutely modify the procedure in disbarment eases and 
the procedure in eases where the rule is issued to strike 
the application for some fundamental reason. We -will 
modify that. And then I see also an enlargement of the 
liberality of the review which was formerly available in 
the nature of a mandamus proceeding. 

Question: Conimissioiier, what is the effect of this Act 
upon the ability of the Patent Office to lay down special 
requirements, technical requirements, for attorneys prac- 
ticing before it? 

Me. Ooms : That is covered in Section 6, W'hieh was not 
suggested for discussion at the Institute. Nevertheless, it 
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is an interesting question. Tlie statute left it entirely up 
to each agency to determine what persons it would recog- 
nize to practice before it. Of course, the statute still in- 
sists that every party practicing on his own behalf before 
the agency may appear there without counsel; also may be 
accompanied by counsel and then, finally, that the agency 
itself may recognize a special class of practitioners cpiali- 
fied to practice before it. You know that in the history of 
this Act, several attempts were made to enlarge the oppor- 
tunity to practice hut the authoi*s of the Act also recog- 
nized, and I think it is expresslj^ stated, in some of the 
hearings, that the qualifications for Vvmrk in the Patent 
Office were siicli that they could not very well open that 
work to laymen generally. I expect to see no change in 
the practice i]i the Patent Office in the manner of adiiiis- 
sion of practitioners before it with respect to patents. 

With respect to trade-marks, there has been no sub- 
stantial rule. For all practical purposes, everybody is iirac- 
ticing there and in the formulation of the new trade-mark 
rules we vnll set down definite criteria of ivho may appear 
there. It is eontemxjlated at tlie |>resent time that that 
|)ractice will l^e limited to attorneys at law and agents 
recognized and registered in the Patent Office, to practice 
before the Patent Office. 

Questioin"': You may have covered this in your talk, you 
touched on it a bit. But at the present time are there any 
confidential instructions going out to tlie examiners that 
are ni.)t available to the public! 

Mil. OoMS : I tliinlv: there is nothing in the way of confi- 
dential instructions. I have been working for a year and 
a half trying to find out just what the hierarchy of instriie- 
tions were that we issued in the office. We have notices to 
examiners, we have orders. We try to publish everytliiiig 
that has any bearing upon the practice. With resisect to 
personnel practice and things of that land, there are in- 
structions that are naturally of no interest to tlie public. 
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Question : Well, a xietitioii, say, to revive. 

Me. Ooms : A petition to revive is committed to tlie dis- 
cretion of the Commissioner. The only review available 
under the Administrative Procedure Act v/ill be by way of 
a proceeding- in the nature of a mandamus, although it 
will probably no longer be called such, which will, of 
course, give relief only where the discretion had been 
abused. I think the statute makes it clear, and the inter- 
pretations within the committee and in the discussion of 
the statute on the floor make it clear that it was never 
intended to substitute for the discretion of the agency, the 
discretion of a court that might subsequently hear the 
case on a procedure in the nature of a writ of mandamus. 
But there are a large number of other interlocutory pro- 
ceedings in the office, such as petitions for supervisory 
discretion which, of course, have no review, although they 
will be and many of them are reviewable on the merits in 
tile Board of Axipeals and, of course, this review may be 
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Customs and Patents Appeals or under Section 4915. But 
I see no substantial change in the x^rocedure as it is now 
being conducted. The most that can he said is that we will 
absolutely modify the procedure in disbarment cases and 
the procedare in cases where the rule is issued to strike 
the application for some fundamental reason. We will 
modify that. And then I see also an enlargement of the 
liberality of the review which was formerly available in 
the nature of a mandamus proceeding. 

Question ; Commissioner, what is the effect of this Act 
upon the ability of the Patent Office to lay down special 
requirements, technical requirements, for attorneys prac- 
ticing before it ! 

Me. Ooms: That is covered in Section 6, which was not 
suggested for discussion at the Institute. Nevertheless, it 
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is an interesting question. The statute left it entirely up 
to each agency to determine what persons it would recog- 
nize to practice before it. Of course, the statute still in- 
sists that every party practicing on his own behalf before 
the agency may appear there without counsel; also may be 
aceornpaiiied by eonnsel and then, finally, that the agency 
itself may recognize a special class of practitioners ciuali- 
fied to practice before it. You know that in the history of 
this Act, several atteniTits were made to enlarge the oppor- 
tnnlt;7 to practice but the authors of the Act also recog- 
nized, and I tliinlv it is expressly stated, in some of the 
hearings, that the qualifications for work in the Patent 
Office were such that they could not very well open that 
work to laymen generally. I expect to see no change in 
the practice in the Patent Office in the manner of admis- 
sion of practitioners before it with respect to i)atents. 

With respect to trade-maiivs, there has been no sub- 
stantial rule. For all practical purposes, everybody is prac- 
ticing there and in the formulation of the new trade-mark 
rules we will set down delinite criteria of who may appear 
there. It is contemplated at the present time that that 
practice will l)e limited to attorneys at law and agents 
recognized and registered in the Patent Office, to practice 
before the Patent Office. 

Question : Yon may have covered this in your talk, you 
toiiclied on it a bit. But at the present time are there any 
confidential instructions going ont to the examiners that 
are not available to the public? 

Me. Ooms : I tliink there is nothing in the way of confi- 
dential in stnictions. I have been working for a year and 
a, half trying to find ont just what the hierarchy of instruc- 
tions were that we issued in the office. We have notices to 
examiners, we have orders. We try to publish everything 
that has ai!,y bea.ring upon the practice. With respect to 
personnel practice aiid things of that land, there are in- 
vstructions that are naturally of no interest to the public. 
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Question ; I mean instructions regarding action on cases 
in general. 

Mr. Ooms: I do not think there are any that are con- 
fidential at all. Although we probably are not required to 
publish those in the Federal Eegister, we publish in the 
Gazette everything we can think of that alters in any way 
the practice of the practitioner. The statute does not ex- 
pressly require it with respect to the Patent Office because 
of the very broad exemptions, inasmuch as most of our 
rules are procedural or formulations of policy expressed in 
the statute. We are setting up a procedure by vdiich every 
order which has any bearing upon the practice will be 
published both in the Gazette and in the Federal Eegister. 

Question: Would interpretations of rules be so puli- 
lished? 

Me. Ooms : Interpertations of what kind? 

Question: That is, general interpretations of the rules 
of practice, say. 

Mr. Ooms: I think they will be published if there is 
anything sufficiently broad as not to be applied to just a 
single case. I contemplate that ultimately — how quickly I 
do not know — certainly as soon as we can get our new 
rule book promulgated, we will publish an official manual 
of practice rather than the unofficial manuals that have 
heretofore been in use, so that a man will have a guide 
book that he knows is binding upon him and the office. We 
expect to begin our trade-mark practice immediately upon 
the formulation of those rules in the same wny. We will 
publish, I think, far more than merely procedural rules. 
We will publish some interpretations. 

Question: You mean concerning McCrady, something 
like that? 

Me. Ooms: Yes. With respect to manuals of practice, 
McCrady is typical, and Wolcott’s Manual. But what I 
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am tliinking of is tliat our rules in tlie trade-mark prac- 
tice will probably include some types of interpretative 
rulings, interpretative regulations, such as you find for 
instance in the publication of the rules of the Food and 
Drug Administration. There is plenty of room for that 
under the new trade-mark law. 

Question: Mr. Commissioner, perhaps because I came 
in late I am not entirely clear as to whether the Federal 
Administrative Procedure Act has added new judicial 
remedies for actions in the Patent Office to those which 
existed before it was enacted. Has it done so f 

Mr. Ooms : I do not think it has. Under the decision in 
Steinmetz v. Allen, 192 U. S. 543, the Supreme Court 
recognized that mandamus procedure was available to 
control any action of the Patent Office that did not fall 
within the class of appealable adjudications! Now, under 
Section 10, I think you are assured that that remedy is 
available by statute. But I think it will be approximately 
the same remedy that was available under the decision in 
Steinmetz v. Alien, and that the courts have long respected 
ill praeticalty all types of procedure where you have no 
appeal. I think there is no enlargement of the actual appeal 
that is available. There now is an express declaration that 
it is available. I think that is the net effect of the Act. 

Question: In pending trade-mark ojipositions or can- 
cellations, the Patent Office has on occasion not permitted 
equitable defenses. They felt they were not relevant to 
the proceeding. Does Section 10(e) of the rules change 
that in any way ! 

Me. Ooms: lAlietlier it does or does not, the section of 
the Lanhani Act that is applicable guarantees you those 
equities. 

Questiox^: I was tliinking of Section 10(e) prior to the 
effective date of the Lanham Act. 
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Me. Ooms: I see no express provision there that wonkl 
guarantee the availability of those unless you find it in 
Clause 4, ‘Svitliout observance of procedure required by 
law. ’ ’ Which one do you have in mind? 

Question: Well, it might be “otherwise not in accord- 
ance with law” under B(l). 

Me. Ooms : Under that I assume that the only governing 
law there would be the trade-mark statute itself, and if 
the trade-mark statute did not recognize an equitable 
defense of any kind, that this would not guarantee a re- 
versal on that ground, but under the new Lanharn Act I 
think you are assured those defenses. 

Our practice has been enlarged somewhat by our recog- 
nition that the Federal Rules of Civil Procedure are appli- 
cable wherever we had no express rule governing it and 
I think the Federal Rules of Civil Procedure insure that 
you may interpose an equitable defense in appropriate 
cases. So that I -would say if the issue were raised today 
we would decide that equitable defense is available, but 
we would do so without recourse to the Administrative 
Procedure Act. 

Question: Did I understand you to say at the outset 
that in your opinion this Act was not intended to apply to 
the Patent Office? Perhaps I misunderstood you. 

Me. Ooms : That has been expressed at various times in 
earlier drafts of the legislation. As the Act is no^v dravvii 
it does apply to the Patent Office in the few respects I 
have enumerated. That is, -we are not expressly excluded 
as we were in one of the earlier drafts. But all of the 
studies shook us off. They took one look at the Patent 
Office and said they did not want to get into there, that it 
was too complex. It is unfortunate, because if one studies 
that very interesting development of review beyond the 
Patent Office, of Patent Office adjudications, starting back 
in 1836 and sees it change from year to year you have 
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some appreciation of tlie fact tliat the problem of review of 
administrative decisions is not new. 

I think it started even before 1836. Yon first had just 
lay arbitrators who could be summoned by the Secretary 
of State to review the cases. They were paid for by the 
appellant who, I think, paid a fee of $25, and the arbitra- 
tors were paid $10 for an adjudication of the case. They 
found it so difficult to get those lay arbitrators that they 
began to establish other methods of review, first by appeal 
to the Chief Justice of the District Court of the District 
of Columbia, then to any Justice of the Court. That left 
it up to the a]3pellaiit to pick his own judge. If he found 
one more favorable than the other, he went to the judge 
he thought more favorable. The statute also provided for 
payment of a fee to the judge, with the result that one 
judge found it a very profitable business and regularly 
reversed the Patent Office to insure that he would have a 
monopoly of the review business. The Chief Justice felt 
he was getting too much work and asked that the law be 
enlarged to permit other justices to do the same work, but 
most lawyers liked the Chief Justice so well that they 
refused to take their eases to the other judges. 

Almost every type of experience with administrative 
review is ineluded in the history of the legislation govern- 
ing reviews of Patent Office adjudications, and these have 
been missed in this study of administrative review which 
led to the passage of this Act. But Mr. Federico 's articles 
on this (see footnote 5, above) are a very interesting his- 
tory of the whole development. 



THK FEDERAL ADMINISTRATIVE PROCEDUBE 
ACT AND THE IMMIGRATION AND 
NATURALIZATION SERVICE 

Ugo Caeusi 


At tlie outset I should like to express my appreciation for 
the opportunity of participating in this Institute on the 
Federal Administrative Procedure Act. Dean Vanderbilt 
and his associates in this enterprise are performing a valu- 
able service to the Bar, the administrative agencies, the 
courts, and Congress in making possible such a comprehen- 
sive survey of this important statute in action. We who 
have the privilege of taking part in these discussions are 
bound to profit through an exchange of ideas and an expan- 
sion of perspective. 

The Administrative Procedure Act has been on the 
statute books since June 11, 1946, a period of less than eight 
months. That is little enough time in the life of any law, 
but in relation to a statute of such tremendous sweep the 
elapsed time hardly can be said to have approached the 
threshold of real enforcement. This far-reaching legisla- 
tion has undertaken the unprecedented task of attempting 
to fit the diverse procedures of all federal agencies into one 
mould. Whether Congress has succeeded in accomplishing 
that project will be determined by the exacting tests of time 
and experience. 

All of us who have had the opportunity of examining the 
Administrative Procedure Act Imow that in many respects 
it is a statute of great complexity. Indeed, this phenomenon 
was inevitable in the light of the ambitious program envis- 
aged by Congress. In seeking to govern the procedure of 
ail federal agencies Congress necessarily used language of 
sweeping generality. To some the Act appears to abound in 
v'mibiguous phrases and exceptions. 

Ugo Caeusi is the United. States Commissioner of Immigration and Naturali- 
zation. 
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You wlio are practicing lawyers may have found it pos- 
sible to view the obscurities of the statute with equanimity. 
You undoubtedly felt that in time the language of the 
statute would be clarified by court decisions, as cases arose, 
or by legislative revisions. But those of us who are en- 
trusted with the job of law enforcement could not wait for 
judicial interpretations or legislative revisions. It was our 
responsibility to be ready to administer the law when it 
became effective. The effective date was fixed for Septem- 
ber 11, 1946, except for the provisions relating to hearings 
and decisions, which became effective December 11, 1946, 
and those relating to the appointment of examiners, which 
will become effective June 11, 1947. Within the brief allotted 
period it was incumbent upon us to re-examine our pro- 
cedures, to make any revisions required by the new statute, 
and to draft and effectuate additional regulations. I can 
assure you that there -weve divisions of oioinion among us as 
to the proper interpretation of some phases of the statute. 
However, Ave ultimately made a number of determinations 
formulating policies Avhich are noAv being executed. Per- 
haps some of those determinations are wrong, but they 
represent our best judgment after considering the language 
and purpose of this legislation. From past experience I am 
certain that our brethren Avho practice in immigration and 
nationality cases Avill have no hesitancy in questioning any 
of our rulings Avith Avhich they may disagree. 

ORGIANIZATION AND FUNCTIONS OF THE 
imilGRATION AND NATURALIZATION SERVICE 

Before embarking upon a consideration of specific 
problems under the Administrative Procedure Act, I believe 
it Avell to outline briefly the nature and scope of our activi- 
ties. The Immigration and Naturalization Service is the 
agency charg'ed AAuth enforcement of the immigTation and 
nationality laAvs of the United States. Administrative 
responsibilities nnder those laws extend hack for many 
years. In the field of immigration regnlation they stem 
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from tlie Act of August 3, 1882, 22 Stat. 214 (repealed), 
wliicli was the initial federal immigration law of general 
application. Supervision over immigration originally was 
the responsibility of the Secretary of the Treasury. Later it 
was transferred to the dominion of the Secretary of Com- 
Dieree and Labor and then to the Secretary of Labor. Since 
June 1940 it has been entrusted to the Attorney G-eneral. 
Administrative supervision over naturalization was inaugu- 
rated by the Act of June 29, 1906, 34 Stat. 596, 8 U. S. C. A. 
§ 351. So it is quite clear that we in the Immigration and 
Naturalization Service certainly are not newcomers in the 
field of administrative law. 

Enforcement of the immigration laws has invested us 
with two major phases of authority. The first relates to 
passing upon the admissibility of persons who desire to 
enter the United States. Those who seek entry may be 
aliens, citizens, or non-citizen nationals of the United States; 
they may be diplomatic representatives of foreign govern- 
ments, officials of our own Government, business men, tour- 
ists, or immigrants; they may come on foot, by automobile, 
train, vessel, or plane; they may request admission for a 
few hours, weeks, months, or for permanent residence. In 
every case their qualifications and credentials must be 
inspected by officers of the Immigration and Naturalization 
Service, wdio determine whether they are entitled, under the 
applicable laws and regulations, to enter or reenter the 
United States. 

It is onr job also to execute the deportation laws of the 
United States. Under the mandate of those statutes we are 
directed to expel from the United States aliens who entered 
this country unlawfully and those who are guilty of certain 
types of misconduct in the United States after a proper 
entry. 

In the field of naturalization we are charged with com- 
plete administrative supervision over the naturalization 
process. It is our job to receive all naturalization applica- 
ftons, to interrogate the applicants and their witnesses, to 
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make all necessary iiivestigations, and in eacli case to make 
reports and recommendations to tlie naturalization courts. 

These three principal facets of onr work manifestly in- 
volve responsibilities of the highest importance. We deal 
with the personal rights and status of hundreds of thou- 
sands of individuals each year. Our job involves policing 
the borders, making investigations, detaining those under 
custody ill deportation proceedings, and rendering large 
numbers of adjudications. 

To do this job the Immigration and Naturalization Serv- 
ice has about seven thonsand officers and employees, sta- 
tioned at points thronghont the continental United States, 
and in Alaska, Hawaii, Puerto Eico, the Virgin Islands. We 
even have a few officers in Canada, and recently some have 
been on temporary detail in Europe and in the Pacific 
Islands. The Immigration and Naturalization Service is 
an arm of the Department of Justice. As Commissioner I 
am directly responsible for the administration of the Im- 
migration and Nationality laws, and I perform my duties 
under the direction of the Attorney General. The officers 
and employees of the Service function through a Central 
Office, which has been temporarily situated in Philadelphia 
for the past live years, and sixteen district directors to 
each of whom is assigned administrative acconntability for 
specific areas. 

It is patent that the Immigration and Naturalization 
Service is an “agency,” as defined in See. 2(a) of the 
Administrative Procedure Act I shall now consider the 
extent to which specific provisions of that statute apply to 


PUBLIC INPOEMATION 

A reading of the Congressional debates and Committee 
reports indicates quite clearly that Congress placed heavy 
emphasis ii|)on the public information sections of the 
statute. One of the principal complaints to which this legis- 
lation is addressed was the frequent assertion that the pro- 
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cediires, policies, and decisions of many administrative 
agencies were not sufficiently available to the general 
public and to the legal profession. I suppose most of us 
would have to acknowledge some fault in this respect, 
although frequently the omissions were attributable to 
causes beyond our control. Now that Congress has estab- 
lished a positive policy, it is incumbent on all administrative 
agencies to make certain that their procedures comply with 
the legislative mandate. 

Section 3(a) of the Administrative Procedure Act re- 
quires every agency to publish in the Federal Begister 
detailed statements as to its organization, procedures, and 
its substantive rules and interpretations. Existing agencies 
were required to formulate and publish this information 
hy September 11, 1946, when the Act became effective. In 
common with all other agencies the Immigration and 
Naturalization Service conformed with the directive of 
Congress and our formulatious appeared at pages 177A — 
110 to 114 in the voluminous Federal Register of September 
11, 1946. It was our belief that previous publications had 
disclosed substantially all the desired information concern- 
ing our organization, procedures, and policies. However, we 
published a full statement along the lines indicated in the 
statute. And we shall, of course, supplement that state- 
ment from time to time as revisions are needed. A complete 
compilation, entitled “Immigration and Nationality Laws 
and Regulations” has been prepared hy us for some years. 
That book, together with its annual supplements, may be 
obtained from the Government Printing Office. A loose-leaf 
edition of this publication, containing current revisions and 
amendments, is available for examination at any office of 
the Immigration and Naturalization Service. 

Section 3(b) requires every agency to publish or make 
available its final opinions or orders. I must confess that 
the facilities of the Immigration and Naturalization Service 
in. this regard heretofore were not satisfactory. Until now 
there has been no provision for making administrative deci- 
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sions of tliis Service and the Board of Immigrationj Appeals 
available to the public and the Bar. We were conscious of 
the need for official published reports of our decisions and 
for over a. year we have been working on plans for such a 
publication. But other projects we considered more urgent 
have -caused us to defer completion of those plans. 

However, I must mention the Monthly Eeview of the 
Immigration and Naturalization Service, a printed publica- 
tion we have issued since July, 1943. This mag’azine may be 
obtained at the nominal cost of $1.00 annually, and in it we 
have attempted to convey information concerning our 
operations, policies and determination's, as well as digests 
of important decisions. We intend to continue rendering 
that service. While this periodical does not furnish the 
complete reports of actual decisions, to which lawyers are 
accustomed, it endeavors to present a current picture oi' 
important Service activities. 

After passage of the Administrative Procedure Act the 
plans for publishing our decisions were accelerated. The 
result has been the inauguration of the new publication, 
“Administrative Decisions under Immigration and Nation- 
ality Laws.” Volume 1, which will be over 1,000 pages long 
is now in final proof and should be obtainable from the 
Government Printing Office in the near future. Volume 2 
is in preparation and should be issued later in the year. 
Thereafter additional %mlnmes wull be distributed on a 
current basis. The decisions in these volumes may be cited 
as precedents, hut they are not necessarily to be regarded as 
binding upon subsequent administrative decisions. 

There may be a few cases in w^ich our determinations are 
deemed confidential. Under the express reservations of 
the Act the opinions and orders in such cases will not be 
published and will not be cited as precedents. 

The remaining provision relating to public inform a Hon is 
Section 3(c), which deals with records. Official records 
that are not confidential may be made available “to persons 
properly and directly concerned. ' ’ This language makes 
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it clear tliat tlie records will not lie opeRod to biisybodies or 
to individuals venturing upon fishing expeditions. Only 
persons demonstrating a reasonable and legitimate need 
may have access to such records. 

Under a policy enforced for many years all records of the 
Department of Justice have been regarded as confidentia]. 
That policy was proclaimed by the Department’s Order No. 
3229, issued by the Attorney General on May 2, 1939j and 
formulated under the authority of Eevised Statutes, Sec. 
161, which now is codified in Title 5 of the United States 
Code, Section 22, and the case of Boske v. Comingore, 177 
U. S. 459, 20 Snp.' Ct. 701, 44 L. ed. 846 (1900) . It is the Attor- 
ney G eneral ’s view that the Administrative Procedure Act 
did not change existing law and practice as to materials' in 
Government files heretofore treated as confidential. There- 
fore onr regulations under the Administrative Procedure 
Act provide, 8 Code of Fed. Eeg. 1.80,^ that officers and 
employees of the Immigration and Naturalization Service 
may not permit the disclosure or use of information in the 
official records except upon authorization of the Attorney 
General, an Assistant Attorney General, or the Commis- 
sioner of Immigration and Naturalization acting for the 
Attorney General. Such disclosure or use may be permitted 
in particular cases or through a regulation of general 
applicability. It should be pointed out also that by the 
specific command of the Alien Registration Act of 1940, 
registration and fingerprint records made under that Act 
are secret and confidential and may be' made available only 
to persons or agenexes designated by the Commissioner of 
Immigration and Naturalization wnth the approval of the 
Attorney General. 54 Stat. 674 (1940), 8 U. S. C. A. § 455. 

Onr action in response to court subpoenas is consistent 
with these policies. Whenever a subpoena duces tecum, to 
produce any official records is sei'ved on an officer of the 
Immigration and Naturalization Service, that officer is in- 

^ Eor similar provision in the Regulations issued by the Department of 
Justice see 28 Code of Red. Reg. 51.71. 
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strncted, unless ex|)ressly authorized by the Attorney Gen- 
eral or the Cormnissioner of Immigration and Naturaliza- 
tions to appear in court and respectfully decline to produce 
the specified records, on the ground that the disclosure of 
such records is prohibited by outstanding regulations. 

Of coursGj during the time a case is pending before the 
Service the person involved, and his attorney or representa- 
tive of record, is permitted to review the file, and in exclu- 
sion or expulsion proceedings may be lent a copy of the 
testimony and the findings of the presiding inspector or the 
Board of Special Inquiry. 

It is our policy to permit disclosure and use of informa- 
tion from the records of the Immigration and Naturaliza- 
tion Service only when such action is necessary to promote 
the ends of justice and will not be detrimental to the inter- 
ests of the Government. Bequests from Federal, State, and 
local government agencies and such quasi-official agencies 
as the American Bed Cross ordinarily meet these tests 
and such requests usually are honored. When the informa- 
tion is solicited by private organizations or individuals 
other than the subject of the record we take into considera- 
tion the interests of the person affected, the interest of the 
person seeking the record, and the interest of the Govern- 
ment. Our determination in each case will depend on its 
own facts. 

A brief outline of some factual situations that have 
recently confronted us may help to illustrate our policy. 
One case arose out of the collision betv/een two vessels in 
an Eastern port. Both vessels were sailing without lights, 
under wartime regulations. As the result of the collision 
one of the ships sank immediately, with the loss of all 
hands aboard, and left no trace as to its identity. However, 
the body of an officer of the ship was washed ashore near 
the scene of the wreck. In the resulting litigation request 
was made for the production of the immigration record 
showing departure of the shipwrecked vessel, as one link 
in the chain of proof that it was the boat sunk in the acci- 
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dent. Tile Government was not involved in the litigation. 
We concluded that the ends of justice would be served 
by granting the request to produce the record. 

In another case the defendant in an action on a life 
insurance policy sought permission to use our official 
records to prove that the deceased person had falsified 
his age. We granted that application, too, and held that 
no interest of the Government was offended by disclosure 
of the official record to aid in the determination whether 
fraud had been practiced. It is our view that the ends of 
justice generally are served by full disclosure when a claim 
of fraud is involved. 

On the other hand, an attorney recently requested pro- 
duction of our records in a suit to contest the will of his 
client’s father. We were obliged to deny that request 
because no public interest seemed to be involved. This 
ruling was in line with our general policy to deny requests 
for disclosure of our records in private litigation, unless 
justice cannot be done without the production of such 
records. Similarlj?-, we decline to furnish information to 
persons, other than the subject of the record, who desire 
to use the information for personal reasons not affecting 
the public interest. These include, for example, bill col- 
lectors, ‘‘skip tracers,” and private investigators. 

RULE-MAKING 

The process of rule-making does not occupy an impor- 
tant place in the activities of the Immigration and Natu- 
ralization Service. Our job is primarily one of adminis- 
tration and enforcement. Various statutes confer upon the 
Commissioner of Inunigration and Naturalization com- 
plete authority to issue needed rules and regulations. But 
the rule-making function is merely ancillary to the primary 
task of law enforcement. Therefore the provisions of the 
Administrative Procedure Act concerning rule-making are 
not of major importance in relation to our work. 

The immigration and nationality laws contain no 
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requirement for advance notice or hearings in the formiila- 
tioii of rules and regulations. Consequently, under the 
specific direction of Section 4:(h) of the Administrative 
Procedure Act the adjudicative formulas listed in Sec- 
tions 7, 8, and 11 of that Act have no place in our rule 
making. And Section 4(a) excludes any requirement that 
advance notice be given by us of proposed regulations 
other than those which are substantive. Since the bulk of 
our regulations relate to statements of procedure, policy, 
interpretation and other matter designated by the statute 
itself as non-substantive, we have had little occasion thus 
far to give notice of proposed rule-making in the Federal 
Eegister. 

Rules and Regulations under the immigration and 
nationality laws are drafted by the Commissioner of Immi- 
gration and Naturalization with the assistance of his staff. 
When the drafts are completed they are submitted to the 
Attorney General for his appi’oval. Fpon approval of the 
Attorney General they are filed with the Division of the 
Federal Register of the National Archives for j)ublieation 
in the Federal Register.- Regulations dealing with the 
Immigration and Naturalization Service appear in Title 8 
of the Code of Federal Regulations. Since September 11, 
1946, such regulations are stated separately l.)y type and 
content, in eonforinity with Section 3(a) of the Adminis- 
trative Procedure Act. 

We have not as yet received any petitions from inter- 
ested ]3ersons for the issuance, amendment, or repeal of a 
rule, under Section 4(d) of the Act. Such petitions should 
be submitted to the Commissioner of Immigration and 
Naturalization and the revisions they propose will receive 
full consideration. The petitioner will be notified in due 
course concerning any action taken upon his petition. 

ADJUDICATION 

Among the most important provisions of the Adminis- 

~See 49 Stat. 580 (1935), 44 U. S. 0. A. §§ 301-314; 1 Code of Fed. Reg. 
(Gum. Supp. 1943) Part 2. 
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trative Procedure Act are those affecting administrative 
adjudications. The interpretation and application of those 
provisions in relation to the functions of the Immigration 
and Naturalization Service has been the topic of prolonged 
discussions within the service, with officials of the Depart- 
ment of Justice, and with the Attorney General himself. 
There was some divergence of views, but the end result 
was the promulgation of a number of policies. As I have 
said, these determinations represent our best judgment at 
this time. 

In assessing the effect of the Administrative Procedure 
Act upon the operations of the Service, I shall consider 
the three principal adjudicative processes with which we 
are concerned. There are proceedings relating to: (1) the 
admission or exclusion of persons seeking to enter the 
United States; (2) the deportation of aliens who are 
improperly within the United States; and (3) admission 
to American citizenship. 

Entry into United States . — There is an organization of 
Service officers which issued a publication named “The 
Guardian at the Gate.” That title in large measure de- 
scribes the major responsibilities of the Immigration and 
Naturalization Service in relation to persons who seek 
entry into the United States. It is the function of the 
Department of State to consider initially through its Con- 
sular officers in foreign countries the applications of aliens 
who seek to come to this country and to issue inmiigration 
visas, within the established quotas, to those who appear 
qualified. Ours is the ultimate function, on the other hand, 
of passing upon the admissibility under our laws of aliens 
who apply for admission at the land borders and coast 
ports of the United States. We must determine whether 
such applicants for admission are in possession of the 
documents required by law and whether they meet the 
physical, mental, moral, literacy, financial and other pre- 
scribed qualitative requirements. Since several hundred 
thousand aliens enter or reenter our ports each year and 
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since there are over one hundred grounds for exclusion 
specified in the immigration laws, it is evident that the 
guardian at the gate has a responsibility that is quite 
exacting. 

Over the course of the years a simple and effective 
procedure has been evolved to administer the immigration 
laws and to safeguard the rights of persons who seek to 
enter the United States. This procedure is sufficiently 
flexible to satisfy the needs of persons who arrive in 
vessels at our seaports, those who apply for entry at a 
‘‘land border port/’ and the steadily increasing stream 
of plane passengers arriving at our airports, xind although 
the immigration laws refer only to aliens, it is clear that 
immigration officers have full authority to pass upon the 
claims of j)ersons who apply for entry alleging that they 
are citizens of the United States. Such authority is a neces- 
sary incident of immigration law enforcement, since other- 
wise ineligible persons could gain entry by the simple expe- 
dient of claiming that they are citizens.^ 

The first step in the determination of admissibility to 
the United States is interrogation of the applicant by an 
immigrant inspector. Such interrogation is known as the 
primary inspection, and it is necessarily exiDeditious and 
informal. The immigrant inspector questions the appli- 
cant, examines his documents, and makes a determination 
as to his status and his admissibility to the United States. 
If his determination is favorable, as it is in the great 
majority of cases, the applicant is permitted to enter the 
United States. In such eases the statute does not |)rovide 
for a hearing, and in practice there is neither a formal 
hearing nor is any record made of the testimony. The 
immigrant inspector’s decision ordinarily closes the ease.“ 

However, if the primary inspector is not clearly sat- 
isfied beyond a doubt that the applicant for admission 

^ United States v. Sing Tuek, 194 U. S. 161, 24 Sup. Ct. (521, 48 L. ed. 917; 
(1904); United States r. Ju Toy, 198 U. S. 253; 25 Sup. Ct. 644, 49 L. ed, 
(1905). 

39 Stat. 885-886 (1917), 8 U. S. 0. A. §§ 151-152. 
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is entitled to enter tlie United States, he mnst detain the 
applicant and refer his case to a Board of Special Inciiiiry. 
The pr im ary inspector is not authorized to exclude any 
person seeking to enter the United States. Such action 
can be taken only by a Board of Special Inciuiry or by the 
Attorney General, or officials designated to act for him. 

The Board of Special Inciuiry is a device that has been 
provided by law since 1893.® The present statute ® em- 
powers the Commissioner of Immigration and Naturaliza- 
tion or the Inspector in Charge at the various ports of 
arrival to appoint as many such Boards as may be neces- 
sary for the prompt determination of the claims of appli- 
cants for entry detained at such ports. Each Board con- 
sists of three members, all of them officers of the Service 
except that in special cases at isolated ports the Attorney 
General may determine it practicable to designate Govern- 
ment officials or other persons to serve on such Boards. 
The statute requires that a complete and permanent record 
be kept of proceedings before the Board. The alien or a 
dissenting member of the Board may challenge adverse 
decisions by appeal to the Attorney General. Unless re- 
versed on appeal by the Attorney General, or officials 
designated to act for him, the decision of a Board of Spe- 
cial Inquiry adverse to the alien is filial.^ 

Under the present practice the Attorney General’s 
authority in deciding appeals from determinations of 
Boards of Special Inquiry usually is exercised by the 
Commissioner of Immigration and Naturalization and the 
Board of Immigration Appeals.® The latter is a non-stat- 
utory board which has been created by the Attorney Gen- 
eral. Such appeals are considered in the first instance by 
the Commissioner. If the Commissioner’s decision is favor- 
able to the alien, his decision is final. However, if the 
Commissioner recoimnends affirmance of the excluding 

27 Stat. 5G9 (1893), 8 U. S. 0. A. § 172. 

^ 39 suit. 887 (1917), 8 U. S. C. A. § 153. 

IMd. 

® S Code of Fed. Feg. 90.1, 90.2. . 
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decision of a Board of Special Inquiry, the matter is 
referred to the Board of Immigration Appeals for further 
consideration. Any conflict between the Commissioner and 
the Board of Immigration Appeals can be referred to the 
Attorney General for final disposition.® The Attorney 
General also considers any ease in which a dissent has been 
recorded, or in which the Board certifies that a question of 
difficulty is involved, or in which he himself directs refer- 
ence of the case to him.^° 

From the foregoing description it seems clear, in my 
opinion, that the Administrative Procedure Act was not 
intended to be fully applicable to entry proceedings. In 
the first place, it is patent that the immigration statutes 
envision a simple, expeditious process. An alien seeking 
to enter the United States is entitled to a fair hearing, 
but the Siipreme Court has recognized that such a hear- 
ing necessarily may be quite summary in form.^’- In pass- 
ing upon the qualifications of hundreds of i)assengers 
arriving on a great liner, or thousands of motorists pass- 
ing a busy land border inspection station, or dozens of 
plane passengers eager to be off to their destinations, the 
inquiry must be swift. An excess of formality has no 
place ill such a proceeding. 

Secondly, the immigration statutes make no provision 
for a formal hearing or the creation of a record in entry 
proceedings, except with respect to proceedings before 
a Board of Special Incpiiry. 

Finally, even with respect to ]proeeedings before a Board 
of Siiecial Inquiry the immigration statutes do not appear 
to have contemplated the adjudicative procedures pre- 
scribed in the Administrative Procedure Act. In my 
opinion Congress intended that the Board of Special In- 
quiry was to continue the investigation commenced by the 
primary inspector. There is no room for the separation 

» 8 Code of Fed. Eeg. 90.3. 

8 Code of Ted. Eeg. 90.12. 

Chin Yow v. United States, 208 U. S. 28 Sup. Ct. 201, 52 L. ed. 369 
(1904). 
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of functions in such a pattern of inquiry. In additiouj by 
express statutory direction fie proceedings of the Board 
of Special Inquiry must be separate and apart from the 
puhlic.^^ The alien is permitted to have one friend or rela- 
tive present, but until now it has been held that he was 
not entitled to reioresentation and participation by counsel 
in the proceedings before a Board of Special Inquiry.^® 
Only upon appeal from the decision of a Board of Special 
Inquiry does the statute recognize a right to representa- 
tion by counsel.^^ 

After careful evaluation of these considerations in the 
light of the language and purjjose of the Administrative 
Procedure Act, we arrived at three principal conclusions. 
First, hearings will continue to be conducted by the Boards 
of Special Inquiry, since they are within the saving clause 
of Section 7(a) continuing “Boards . . . specifically pro- 
vided for or designated by statute.” Second, such pro- 
ceedings will be regarded as “determining applications 
for initial licenses. ’ ’ Thus, Board of Special Inquiry hear- 
ings will be subject generally to the provisions of Sections 
0 , 7, and 8 of the Administrative Procedure Act, but will 
be regarded as exempt from the separation of functions 
requirements of Section 5(e). The makeup of the Boards 
and their freedom to consult informally with other persons 
and agencies will continue as heretofore. Findings of fact, 
of course, will continue to be based on material made a part 
of the record upon timely notice to the alien. Third, aliens 
will be permitted counsel in proceedings before Boards of 
Special Inquiry. 

To implement these determinations we adopted new 
1 ‘egulations -which appeared in the Federal Eegister of 
December 11, 1946, 11 Fed. Eeg. 14232. These have intro- 

See note (5 supra. 

Brownlow v, Miers, 28 F. 2d 653 (C. C. A. 5th, 1928) ; Chaam v. Com- 
missioaer, 41 F. (Sd) 526 (D. C. S. D. N. Y., 1930). 

See note 4 supra; 8 Code of Fed. Reg. 136. For regulations governing 
admission of attorneys and representatives to practice before the Service and 
the Board of Immigration Appeals see 8 Code of Fed. Eeg. 95. 
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duced tlie following innovations. The examining inspector 
wlio detains an alien for hearing before a Board of Special 
Inquiry will thereupon deliver to the alien a written notice 
iiiformiiig him of the nature of and reason for such action, 
and of his right to counsel before the Board. At the hearing 
the Board of Special Inquiry -will advise the alien of his 
right to representation by counsel and will give him a rea- 
sonable time to arrange such representation. The Board of 
Special Inquiry will examine witnesses for the Government, 
introduce evidence, cross-examine the alien's witnesses, and 
rule upon objections. The alien’s counsel may participate 
by examining and cross-examining witnesses, offering 
evidence, and making objections. At the time of announc- 
ing its decision the Board of Special Inquiry will make a 
brief statement for the record of the findings of fact and 
conclusions of law upon which its decision rests. Written 
notice of the decision will be promptly sent to any counsel 
of record and to the alien. In the event the alien appeals 
from an adverse decision a transcript of the record of pro- 
ceedings and a full statement of the findings of fact and 
conclusions of law will be made. A copy of that record 
will be sent to the alien or his counsel and they will be 
•allowed a reasonable time to file exceptions to the decision 
and a brief. 

In many respects tliese revisions represent a marked 
departure from our former procedure. We believe they 
eomiDly substantially ivitli the Administrative Procedure 
Act, when that statute is measured against the requirements 
of the immigration laws. It is too early yet to appraise 
their effect upon our operations, but it seems safe to predict 
that they will place increased burdens ujjoii the Service 
personnel. During the fiscal 3 ^ear 1946 there were about 
8,300 hearings before Boards of Special Inquiry, from 
which approximately 950 appeals arose. And as world 
transportation improves, the number of sueh hearings and 
ai)p8als uiiqxiestionably will increase. The ne’w procedure 
thus will be tested under tlie most exacting conditions. 
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Deportation proceedings . — The immigTation laws invest 
the Attorney General with complete authority to deport 
aliens found in the United States in violation of lawd‘' The 
deportation process is thus entirely administrative. It 
extends to aliens whose original entry was unlawful and to 
others who have been guilty of certain types of misconduct 
after they eoininenced to reside in the United States. 

Deportation is a very serious affair, since it may result in 
the separation of a person from his home, family and 
friends. The Supreme Court has pointed out that deporta- 
tion may result in the loss “of all that makes life worth 
living.”^® We in the Department of Justice and the Im- 
migration and Naturalization Service have fully appreci- 
ated the gravity of our task and have endeavored to conduct 
deportation proceedings in conformity with high standards 
of fair play. I have no hesitancy in admitting that at vari- 
ous times in the past our Service has been subjected to 
criticism in connection with the deportation process. In 
large measure I believe such criticisms were occasioned by 
the stern necessities of the deportation laws. We have 
sougiit, however, to profit from such criticism, from our own 
experience in administration and from the admonitions 
of the courts. It should be noted that the deportation 
statutes, unlike the legislation dealing with entiy^, make no 
provision for a hearing. But we have developed a pro- 
cedural pattern over the eourse of the 35'ears which in my 
opinion scrupulously safeguards the rights of the alien 
and adheres to generally accepted standards of fair deal- 
ing and due process. It may be of some significance that 
the Attorney General’s Conmiittee on Administrative 
Procedure a few years ago scanned our deportation process, 
but did not find it necessary to suggest any revisions. 

The deportation proceeding is commenced by the issuance 
of a warrant of arrest by the Attorney General or an 

39 Stat. 889 (1917),8U. S.C. A. § 155. 

Eraiideis, J., in Nng Fung Ho v. White, 259 IT. S. 276, 284, 42 Sun fit 
492; 66 L.ed. 938 (1922). “ ' 
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officer designated by Mm. Sncli a warrant is not issued 
unless it is determined that snffieient evidence lias been 
developed to establish a prima facie case for deportation.^'^ 
The warrant is then served upon the alien, and he is taken 
into custody by immigration officers, who advise him of the 
cause for his arrest and furnish him with a eoj)y of the 
warrant. He is thereupon advised of his right to represen- 
tation by counsel and ordinarily he may be released on 
bond pending' final disposition of his case.^'"* 

The alien is then granted a hearing before an immigrant 
inspector, known as the “presiding inspector.” That officer 
may not be the immigrant inspector who conducted the 
original investigation, unless the alien consents. In some 
cases an additional officer may be assigned as the “examin- 
ing inspector,” but it generally has not been possible to 
assign such additional officer in the majority of cases. The 
presiding inspector rules on objections, and in cases where 
no examining inspector has been assigned, he examines and 
cross examines witnesses and presents evidence. At the 
outset of the hearing he informs the alien of the charges 
against him, advises him of his right to representation by 
eoiinsel and of any remedial benefits to which he may be 
entitled. The alien or his counsel may examine and cross- 
examine witnesses, offer evidence, and make objections.^® 
The presiding inspector does not make a decision in 
the deportation proceedings; his function is to recoiimiend 
proposed action. After the hearing is concluded he prepares 
a memorandum setting forth a summary of the evidence, 
his proposed findings of fact and conclusions of law, and a 
proposed order. Copies of these are furnished to the alien 
or his counsel, and they may file exceptions and a brief. 
Then the entire record is forwarded to the Central Office 
for a determination thereon by the Commissioner."^ Upon 

^ ”8 Code of Fed. Reg. 150.3. 

^•^8 Code of Fed. Reg. 150.4, 150.5. 

8 Code of Fed. Reg. 150.6. 

““8 Code of Fed. Reg. 150.7. 

S Code of Fed. Reg. 150.9. 
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reqiiestj the alien or his counsel may be given an oppor- 
tunity for further argument in the Central Office. 

A decision then is made by the Commissioner, or by 
designated officials of the Central Office, acting for him. If 
the Commissioner rules against deportation, that determi- 
nation usually closes the ease. However, if the Commissioner 
concludes that deportation should be ordered, the case is 
referred, to the Board of Immigration Appeals for further 
consideration. The Board also may permit oral argument 
upon application. If the Board s conclusions conflict with 
those of the Commissioner, the case may be certified to the 
Attorney General for final deeisio.n,"^ upon the Commis- 
sioner’s request. 

It seems to me that this procedure complies with vir- 
tually every requirement of the Administrative Proce- 
dure Act. The only variance is that in most cases there 
is not a complete separation of functions, since the pre- 
siding inspector generally conducts the entire hearing and 
recommends the decision. The safeguards provided under 
our present procedure certainly will be retained and ex- 
tended. So that the only issue at the present time is 
whether the Administrative Procedure Act commands us 
immediately to invoke a complete separation of functions 
in deportation proceedings. 

Section 5 of the Administrative Procedure Act imposes 
its requirements only in cases “of adjudication required 
by statute to be determined after opportunity for agency 
hearing.” There never has been any statutory direction 
that hearings be held in deportation cases. Such hearings 
have been prescribed as the result of administrative expe- 
rience and the requirements proclaimed by court decisions. 
If the Administrative Procedure Act purported to govern 
hearings “required by law,” wm would consider ourselves 
bound by its provisions. But it is highly significant that 
such language was used in an earlier draft of the legis- 
lation, but was modified in the final draft so as to refer 


S Code of Fed. Eeg. 90.3, 90.5, 
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only to hearings “required by statute.’^ Examination of 
the legislative history convinced ns that this modification 
was deliberate and that the Act was designed to regulate 
only cases where the statute requires a hearing for the 
creation of a record upon which a determination is iiiaded® 
Therefore it was the unanimous opinion of all of us that 
the Administrative Procedure Act did not control deporta- 
tion proceedings. 

While it was our conclusion that we are not required 
to apply the Administrative Procedure Act to deporta- 
tion proceedings, it was also the conviction of all of us, on 
the other hand, that it is desirable to conform whenever 
possible with the provisions of that Act. Therefore, it will 
he our policy hereafter to conduct deportation proceedings 
in conformity with the requirements of the Administrative 
Procedure Act, insofar as it is j^ossible to do so within 
our limitations of budget and personnel. 

Naturalization Proceedings. — The Immigration and 
Naturalization Service has a very important function in 
the naturalization process. As I have already pointed out, 
it is our job to exercise administrative supervision over 
that process, to conduct all necessary investigations, to 
interrogate apiplicants and their witnesses, to appear in 
court on behalf of the Government and to make recom- 
mendations to the naturalization courts. However, natu- 
ralization is essentially a judicial function. The ultimate 
responsihility for passing upon petitions for citizenship is 
entrusted to the courts.^'^ Our assignment is to assist and 
to advise the courts in the discharge of that resi^onsihility. 
Coiisecpiently, the explicit reservations in Section 5 of the 
Administrative Procedure Act make its provisions inappli- 
cable to naturalization procedings. 

See Sen. Doc. No. 248, 79th Cong., 2d Sess. (1946) p. 7j H. Rep. No. 
1980, 79th Cong., 1st Sess. (1945) p. 3; Seu. Rep. No. 752, 79th Cong., 1st 
Sess. (1945) p. 40; 92 Cong. Rec. 575G (May 24, 1946). 

^MTationality Act of 1940, 54 Stat. 1140, 8 U. S. C. A. § 701(a); Tutun 
y. United States. 270 U. S. 568, 46 Sup. Ct. 425, 70 L. ed. 738 (1926) ; Hoim- 
gren v. United States, 217 U. S. 509, 30 Sup. Ct, 588, 54 L. ed. S61 (1910). 
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Since naturalization is a judicial function, there is ample 
opiiortunit}' to review a naturalization judgment by ai3peal 
to a higher court.-"'’ Therefore naturalization applications 
do not present any particular problem in this connection. 

Immigration proceedings, on the other hand, are entirely 
administrative. The immigration statutes expressly direct 
that the Attorney General’s order of deportation""® and 
the decision ordering that an alien be excluded from 
entering the ITnited States-^ shall be “final.” However, in 
deportation cases, and to a lesser extent perhaps in exclu- 
sion proceedings,-® the coui'ts have insisted upon observ- 
ance of the Constitutional requirements of due process.""® 
Tile courts have ruled that a failure to observe such re- 
quirements may be questioned in a habeas corpus pro- 
ceedings. 

The writ of habeas corims is thus a collateral ciiallenge, 
rather than a direct review, of the administrative action. 
It will be entertained only when the petitioner has ex- 
hausted any administrative remedies that are available to 
him.®® And the courts have ruled that they will intervene 
in immigration jiroceedings only upon a showing of ‘ ‘ error 
so flagrant as to convince the courts of the essential 
unfairness of the trial.”®’- The eases in which habeas 
corpus proceedings have been sustained generally have 
fallen into one of three principle categories. 

1. The order of deporation was not supported by sub- 
stantial evidence.®® This does not mean, of course, that 

Tutun V. United States, supra. 

See note 15 s'Upra, 

See note 6 SMjpra. 

See Chiu Yow v. Ilinted States, 208 U. S. 8, 28 Sup. Gt. 201, 52 L. ed. 
369 (1908) ; United Slotes v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 
1040 (1905). 

U. S. Gozistitutiou, .Fifth Amendment. 

““ United States v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. ed. 917 
(1904). 

Vajtauer v. Commissioner, 273 U. S. 103, 106, 47 Sup. Gt. 302, 71 L ed 
560 (1927). 

Bridges v. Wixon, 326 U. S. 135, 65 Sup, Ct. 1443, 89 L. ed. 2103 (1945). 
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the courts will intervene merely upon a claim that 
the findings of fact were wrong’d^ or that evidence was 
received which was not admissible in a judicial proceed- 
iiigd'^ The administrative determinations on questions of 
fact will not be disturbed if they are supported by sub- 
stantial evidence. 

2. The Attorney Generars order was not within the 
scope of his legal authorityd^ As a corollary to this prin- 
ciple the courts have held that since alienage is a pre- 
requisite to the power to deport, a person under deporta- 
tion proceedings who advances a substantial claim that 
he is an American citizen is entitled to a hearing de novo 
on such a claim. If the court’s finding is favorable to the 
petitioner, the Attorney General’s jurisdiction is ended.®® 

3. The petitioner was not accorded a fair hearing. The 
courts have insisted that the heaidng conform with “the 
fundamental principles that inhere in Tine process of 
law’ as understood at the time of the adoption of the 
constitution. ” ® ■ 

It will readily be observed that the formulas developed 
by the courts in passing upon habeas corpus applications 
which seek to review orders in inmiigTation proceedings 
resemble quite closely the i^rinciples applied in reviewing 
the determinations of other agencies. Indeed, an exarn- 
iiiation of Section 10 of the Administrative Procedure 
Act discloses that similar formulations are incorporated 
in that section. In approving the Administrative Proce- 
ss Tisi V, Tod, 264 U. S. 109, 1S3, 44 Sni*. Ct. 274, 68 L. ed. 382 (1924). 

Vajtaixer v. Commissioner, supra; Bilolcnnisky v. Tod, 263 IT. S. 149, 137, 
44 Sup. Gt. 54, 68 L. ed. 221 (1923). 

Gegiow V. Uhl, 239 TJ. S. 3, 36 Sup.-Ct. 2, 60 L. od. 114 (1913) ; Mahler 
V. Eby, 204 U. S. 32, 44 Sup. Ct. 283, 68 L. ed. 549 (1924). 

Ng Fung Ho V. White, 259 U. S. 276, 43 Sup. Ct. 492, 66 L. ed. 938 
(1922). But since the Constitutional guarantee of due process doe.s not neces- 
sarily extend to persons outside the United States, the Supreme Court has held 
that it will not review administrative detenninations on citizeusliip claims in 
such cases. United States v. Ju Toy, see note 28 s-upro. 

The Japanese Immigrant Case, 189 U. S. 86, 100, 23 Sup. Ct. 611, 47 
L. ed. 721 (1903) ; Kwoek Jaa Fat v. White, 25.S U. S. 454, 464, 40 Sup. Ct. 
566, 64 L. ed. 1010 (1920); Chin Yoav v. United States, see note 28 svpra. 
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dure Aet tlie Attorney General expressed the opinion that 
Section 10 merely restated and codified the existing case 
law on jiidi( 3 ial revie^v.''’^ I believe that this conclusion is 
abundantly justified with respect to immigration proceed- 
ings and it is my opinion that Section 10 will effect no 
appreciable change in the principles governing the judicial 
review of such proceedings. 

CONCLUSION 

In this brief discussion I have attemjpted to describe the 
major procedures of the Immigration and Naturalization 
Service and to explain our interpretations as to the impact 
of the Administrative Procedure Act upon those proce- 
dures. Perhaps the discussions of this Institute may indi- 
cate to us that some of our determinations were wrong. 
Perhaps the need for some revisions may be dictated by 
our own experience in administration or by controlling 
court decisions. I can assure you that we shall continue to 
be receptive to any suggestions for change that will aid us 
in achieving more effective administration and in fulfilling 
the mandate of Congress. 


DISCUSSION PEEIOD 
Februaey 5, 1947 

The Session Convened at 4:45 p.m. 

Question: You may have coAmred this, Commissioner, 
but how does the Act cover judicial review of exclusion 
eases! 

Mr. Carusi : The only way we can figure it out is that 
the Act cannot he much more than confirmatory of our 
present practice : I refer to the eourUs insistence on habeas 
corpus. Where an attempt has been made to use injunc- 

“®Sen. Sep. No. 752, 72th Cong., 1st Sessv (1946) p. 43. See also Eeicli, 
“Tlie Federal Administrative Procedure Act” (1946) 8 Fed. Bar Jom-. 19, 
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tioiis or some of tlie other procedures generally available 
ill the courts to review administrative determinations, the 
court has said, “No. Habeas corpus is a long recognized 
method of testing deportation and exclusion processes and 
that’s what you must resort to.” I think it will fall right 
back to our present habeas corpus requirement. There 
are, of course, special actions like testing citizenship, as 
you know, by a special act which is in the nature of a 
declaratory judgment process and things of that sort. But 
our experience has been, ever since this Act has gone into 
effect, that where they have tried to use means other than 
habeas corpus in an ordinary exclusion or deportation 
case, the court has told them to try again. 

Question: When habeas corpus is not available, for 
example, when a person who had entered under a visa and 
then left desired to claim the right to come in under a non- 
quota visa, say, but who had not obtained a proper re-entry 
permit, would not the decision rest with the Department 
of State as to whether or not he could re-enter f 

Mb. Caeusi: That is correct. There has been some sug- 
gestion made lately in the interest of economy and efli- 
ciency and also in the interest of the alien, that immigra- 
tion inspeotioiis be conducted abroad so that a man would 
not make a useless trip needlessly. In this connection we 
have been giving some thought to tlie advisability of foreign 
examination of a prospective immigrant because of the 
fact that the judicial protection which would come to him 
if he wei'e here and were being detained would be denied 
liini. Of course, our courts have no jurisdiction over there. 

Question : The practice has been if there was any doubt 
in the mind of the Consul, to raise some question on the 
visa and have it tried out when he came over. 

Me. Cabusi: That has been the fact. 

Question : I do not know if I heard correctly, but did 
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3’ oil mention the fact that in deportation proceedings there 
is an oral argument in the central office ? 

Me. Caeusi : It will be granted on request. 

Question: It will be'? It is not the present practice, 
though, is it? 

Me. Caeusi: Yes. I mean by that it is not provided for 
in anj" rule, but it is done every dajE It is another one of 
these informal things I was talking about. I give wliat I 
do not call hearings, but they amount to the same thing, 
constantly, even over the telephone. 

Question: I also wanted to make sure I had the right 
impression. You feel that the exclusion proceeding is 
within Section 5, except as to separation of functions com- 
ing within the licensing exception ? 

Me. Caeusi: The way we put it is this: We have doubt 
that it is intended to come within Section 5, although the 
strict language of it says that functions or agencies which 
by statute are required to give a hearing are included. 
Now, the strict language of the statute says that there 
shall be a hearing before the Board of Special Inquiry so 
that in that technical sense it does come within the Act. 
On the other hand because it is a continuation of this 
original procedure, call it licensing, or call it inspection, 
or call it investigation, we doubt that as a practical matter 
it could be brought within the full terms of the Act, par- 
ticularly as it relates to separation. What we are doing 
is trying to give to that process all the aspects of the 
hearing contemplated by the Act, except that of separation 
of activity. 

Question: Commissioner, you have indicated that you 
are now preparing two volumes, for the time being, of 
fmal decisions for publication. I assume that they will be 
made available to the public and counsel. 
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Me. Cakusi: That is to say they will be on sale at 
the Government Printing Office. 

Question ; Do they include the final decisions of the 
Commissioner as well as those of the Board of Appeals! 

Mb. Caeusi : I was talking to Carl McFarland to get his 
advice. He felt that all that was required was to make 
available those decisions which could be used as jjre- 
cedents by the bar or the alien, and certainly that we 
ourselves used as precedents. In other words, we could 
not use a decision as a precedent and not let you luiow 
about it. In other words, we do not publish all opinions 
by the Commissioner because, in the first place, many of 
them do not become final. The Board of Immigration 
Appeals may disagree with them. In the second place, a 
lot of them are just cumulative and repetitious and would 
serve no imrpose except to clutter up the books. But the 
useful ones are not to be excluded, because they may be 
valuable. 

Question : I understand there is certain information and 
material available to examiners in the service for their 
adjudication of cases, to wit, manuals and various opera- 
tions, instructions and matters of that nature. I was just 
wondering if any of that material will in any way be avail- 
able to the public. 

Mr. Caeusi: Yes. As I have said, they are now avail- 
able at any of our offices and as to that, I may add, we 
have gone through our operations instructions very care- 
fully to determine which parts of them or wliich of their 
];)rovisions come so closely to being what you may call 
procedural regulations as to justify their inclusion in the 
regular regulations, so that they in turn wall be published 
ill the Federal Eegister. We have pulled a good deal of 
material out of what heretofore has been a purely internal 
document and we shall continue to be very watchful of 
that hereafter. But as I say the remainder of it which is 
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still in the manual is available only to us and to our exam- 
iners. 

Question : Do I understand those manuals are confiden- 
tial, just for service use, the immigration manual and 
nationality manual? 

Mr. CLuiusi: There is nothing sub rosa or secret about 
the manual in the sense that we have got special rules that 
we invoke that we do not let you know about. There is 
nothing of that sort. It is confidential only because we 
think it is of no practical use to the public, or it is some- 
thing that is for internal guidance and I do not think the 
general public wants anything that is for purely internal 
management and guidance. In other words, as I say, if it 
affects the procedure or the determination of a case, cer- 
tainly jmu are interested, and that portion of it, at least, 
ought to be made available to you. 



IMPACT OF THE FEDEEAL ADMINISTRATIVE 
PROCEDURE ACT ON THE PROCEDURES 
OF THE INTERSTATE COMMERCE 
COMMISSION 

G. A. Miller 

After I had accepted Dean Vanderbilt’s invitation to 
participate in this Institute, I received the formal 
aniionncement of it. When I looked over the list of dis- 
tinguished speakers preceding and following me, I thought, 
perhaps, I had made a mistake in accepting the invitation. 
After all, I am just a practitioner before the Interstate 
Commerce Commission, and can give you only a practi- 
tioner’s view of the subject. 

I regret I could not attend the previous sessions, and 
that I shall not be able to be here the remainder of the 
week. I would have profited much, in addition to the 
pleasure I would have in learning many things about this 
subject that I do not know. 

The Interstate Connnerce Commission, as you know, is 
generally regarded as being the oldest of the federal ad- 
ministrative agencies, as we understand that term today. 
The Commission was created by the Interstate Commerce 
Act, which was approved February 4, 1887 (24 Stat. 379, 49 
U. S. C. A. §§ 1-23, 25-27). You will note, therefore, that it 
has been in existence for just about 60 years. 

The original Act provided for a Commission of five 
members, to be nominated by the President and confirmed 
by the Senate. Its membership was increased to seven 
members by the Hepburn Act of June 29, 1906 (34 Stat. 584, 
49 U. S. C.^xi. §§ 1, 6, 11, 14-16, 18, 20, 41), to nine members 
by the Commission Division Act of August 9, 1917, and to 
eleven members, its present membership, by the Transporta- 
tion Act of 1920 (41 Stat. 590, 49 U. S. C. A, § 75). The law 
has always provided that not more than a mere majority of 
the Commissioners may be from the same political party. 

C. A. Miller is the Vice President and General Counsel of Uie American 
Short Lines Eailroad Association. 
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Tlie terms of Commissioners are seven years, and a 
Commissioner may continue in office until liis successor is 
appointed and qualified. 

The Commission was created to bring into existence a 
body which, from its special character, would be best 
fitted to determine, among other things, whether upon the 
facts in a given case there has been such discrimination, 
preference, prejudice, or other act, as to be a violation 
of the Interstate Commerce Act, or any of the auxiliary 
acts administered bj;^ the Commission. 

For forty years the Courts have referred to the Commis- 
sion as “a tribunal appointed by the law and informed 
by experience.”^ The Commission is, primarily, an arm 
of Congress. The great bulk of the Commission’s work is 
legislative in nature, coming within the general category 
of “rule-making,” rather than “adjudication.” Some of 
its functions are analogous to the so-called “licensing” 
functions of the Federal Communications Commission and 
similar agencies. 

The Commission now regulates the railroads, motor 
carriers, water carriers, and freight forwarders. As to 
each of these agencies of transportation, the Commission 
controls almost everything they do. It not only regulates 
the rates and charges for the transportation services ren- 
dered, but it issues certificates of public convenience and 
necessity for acquisitions and abandonments. It controls 
consolidations and other forms of unification. It regulates 
the issuance of securities, the furnishing of cars, safety 
devices, accounting, and many other phases of activity, 
the details of which are too many to describe. 

In some matters the Commission acts as an entirety. 
However, as to most subjects, the Commission acts by Divi- 
sions. It now has five Divisions. Generally speaking, each 
Division is composed of three members. With five Divi- 
sions and eleven Commissioners, you can readily see that 

Illinoiis Central R. Oo, v. ICC, 206 U, S. 441, 4:14, 27 Sup. Ot. 700, 51 L ed. 
1123 (1907). 
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there is some overlapping of assignments. Some Com- 
missioners serve on more than one Division. Division 5 is 
known as the Motor Carrier Division. Division 4 is the 
Finance Division. Divisions 2 and 3 are generally referred 
to as Bate Divisions. Division 1 is basically administrative. 

Bach Commissioner supervises certain of the Commis- 
sion’s BiireauSj so far as procedural and similar matters 
are concerned. Also, special duties are assigned to indi- 
vidnal Commissioners from time to time. 

The Commission has many bureaus. The principal ones 
are Motor Carriers, Traffic, Law, Inquiry, Informal Cases, 
Finance, Accounts, Valuation, Transport Economics and 
Statistics, Formal Cases, Safety, Locomotive Inspection, 
Service, Water Carriers and Freight Forwarders, and 
Personnel. 

No attempt has been made to describe the Conmiission, 
its activities, or its organization, in detail. The attempt 
has been made to give a broad outline, in the hope that 
the foundation will be sufficient for an understanding of 
what is to be said later. 

I happen to have been a liaison member of the com- 
mittee that revised the Interstate Commerce Commission’s 
“General Rules of Practice,” in 1942. I have just recently 
been named as such a member of the Committee to again 
revise them, in the light of the requirements of the Admin- 
istrative Procedure Act. This last appointment came “as 
a reward for my sin in having had something to do with 
the passage of the Administrative Procedure Act,” to 
quote from Commissioner Aitchison at the time he sug- 
gested that I be included on the new committee. My part 
in connection with the passage of this act, as a member 
of the American Bar Association’s Special Committee on 
Administrative Law, was not such as to give me any special 
knowledge of the subject. In view of these facts, and of 
the position I hold, I think I should tell you that the views 
I express are my own, and are not to be considered as 
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being tlie views of any of the organizations with which I 
am now, or have been, connected. 

I, also, reserve the right to change my mind as to any 
of the problems presented by the Administrative Proce- 
dure Act, to the extent that further study and considera- 
tion makes that seem desirable, as it undoubtedly will. I 
do not want to be forever bound by what I say here. I 
remember all too well the lament of Job — ^^Oh! that mine 
adversary had written a book.’’ 

I remember so well the address of Dean Vanderbilt as 
president of the American Bar Association in 1938,^ the 
Eeport of the A. B. A. Special Cormnittee on Administra- 
tive Law in that year;’* and his very interesting article 
entitled, “The Place of the Administrative Tribunal in 
Our Legal System,” in the American Bar Association 
Journal for that year.^ As I said on another occasion, in 
that year, it seemed necessary to the welfare of mankind 
that we be saved from these administrative agencies. 

It was in the next year, 1939, that the abortive attempt 
to “pack” the Supreme Court, and subsequent events, 
diverted attention from these administrative agencies. It 
was ill that year that our own dearly beloved Prank Hogan, 
in his address as President of the American Bar Associa- 
tion,® said : 

Eeliance against the exercise of arbitrary power must be placed 
by the people henceforth in. the legislative rather than in the judi- 
cial department of the National Government. 

Mr. Hogan knew, as we all knew, that there was no 
hope of insulation against the exercise of arbitrary power 
by administrative agencies, as a result of self-imposed 
limitations. The Supreme Court of the United States, 
and many of the lower federal courts, could no longer be 
depended upon to save us from arbitrary action by these 

2(1938) 63 A. B. A. Rep. 698. 

3(1938) 63 A, B. A. Rep. 331. 

(1938) 24 A. B. A. Jour. 267. 

“ (1939) 25 A. B, A. Jour. 629. 
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administrative agencies. Wlien oiir own United States 
Court of Appeals for the District of Columbia attempted 
to curb these agencies, the Supreme Court of the United 
States would reverse it, and give the agency full authority 
to go merrily on its sinful ways. Thus the legislature, or 
the Congress, proved to be the bulwark of our liberties 
and our saviour, at least in part, from the arbitrary actions 
of the administrative agencies. 

The procedure before the Interstate Commerce Com- 
mission was not then much criticized — even though there 
was, quite naturally, some criticism of the Commission’s 
coiiehisions and actions in particular cases. While the 
Interstate Commerce Commission still stands pre-eminent 
as an administrative agency, and one’s esteem for it in- 
creases when it is compared with many another such 
agency, it has not grown in stature during the last decade. 
It is not its rules of procedure that have been under lire. 
The rules as written are one tiling. The administration of 
the rules is something else. 

The basic principle of all of the Commission’s ‘‘General 
Ellies of Practice” is to accord a full and fair hearing. 
One of the actual fundamentals of a “full and fair hear- 
ing” is considerate and courteous treatment of counsel and 
witnesses by the hearing officer, whether he be a Commis- 
sioner, an Examiner, or any other person. When the 
hearing officer fails to accord that consideration and cour- 
tesy, that he himself is entitled to, then the hearing be- 
comes arbitrary, but generally not in the sense that the 
courts would and do use that term, i.e., legally arbitrary. 

Oral argument is frequently an essential ingredient of 
a full and fair hearing. Yet, when the Commission allows 
only about one-fourth to one-half the time he deems neces- 
sary for an adequate presentation of his client’s case, and 
then most of the allotted time is taken away from him by 
Commissioners’ questions, frequently used as a sounding- 
board for the expression of views, and which, so far as 
relevant, would be answered by counsel’s own argument, 
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there is a denial of a Ml and fair hearing, as a matter 
of fact, hut not, at least in most cases, a denial in the legal 
sense of the word. 

These two not infrequent, and sometimes flagrant, ex- 
amples are cited for the purpose of pointing out to you 
that the best possible rules of practice, and the best pos- 
sible statutes, do not, as a matter of fact, always assure 
a fair hearing. 

I still adhere to my oft-expressed views, heretical though 
they be, that we have a government of men and not a gov- 
ernment of laws, and that the men who sit as meinbers of 
the Commission are of more importance than its rules of 
procedure. So far back as 1914, the Senate Committee on 
Interstate Commerce said : 

It is of paramount importance that men of the first order of 
ability should be attracted to these positions.® 

“For the law is naught but words save as the law is 
administered,” said the then Chief Justice Hughes/ 

Senator Pat McCarran, the distinguished co-author of 
the Administrative Procedure Act, has only recently re- 
ferred to “the justice of . . . administrators or executives” 
in such a way as to contrast it from “justice according to 
law.”® 

There has been some chagrin on the part of the Com- 
mission, and, too, on the part of some of the members of 
the Practitioners’ Association,® on account of the failure 
of Congress to exempt the Interstate Commerce Commis- 
sion from the provisions of the Administrative Procedure 
Act, The Commission was exempted from the provisions 
of the so-called Walter-Logan Bill,^® which was vetoed bj?' 
President Eoosevelt. 

® Sen. Eep. No. 597, 63d Cong., 2d Sess. (1914), at 10-11. 

'' (1938) 0 ICO Practitioners’ Journal 35.3, SoS. 

8 (1946) 32 A. B. A. Jour. 827. 

° (1946) 13 ICO Practitioners’ Journal 429, 437 and (1946) 14 ICG Practi- 
tioners’ Journal 26. 

S. 915-H:. R. 6324, 76tli Cong., 1st. Sess. (1940). 
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I am afraid that hurt pride and injured feelings have 
been the cause of some not too clear thinking on the sub- 
ject. Yetj there were excellent reasons why the Commis- 
sion was not exempted. I have stated them on another 
occasion. I repeat them here : 

First of allj the law treats administrative procedures 
functionally, and not by agencies. 

Secondly, laws are not so drafted as to exclude those 
who have never committed the offenses sought to be 
stopped. X is not exempted from the law punishing for 
murder because he had not been guilty of murder up to 
the time tlie law was passed. 

Thirdly, the law, in general, is based upon the Commis- 
sion’s General Eules of Procedure. 

Fourthly, there are those who have a great deal of 
respect for the principle, ‘‘ Wlio am I to draw a line, 
where God hath not.” To have exempted the Interstate 
Commeive Commission from tlie Act would haA^e been a 
signal for other agencies, such as Commissioner Freer ’s 
Federal Trade Commission, to claim exemption on the 
ground that they, too, are ‘‘good” agencies, and without 
need of sahmtion. The Congress did not care to pass judg- 
ment on each agency, and classify it as good, or bad, and 
then exempt or include, as seemed to be justified. Those 
who were representing the American Bar Association, the 
sponsor of the legislation, were firm in their convictions 
that it Avould be a mistake to exempt any agency as such, 
and that only certain functions should be exempted. The 
Interstate Commerce Coimnissioners, or, at least several 
of them, Avere told so far back as October, 1944, that it 
would be the purpose of the American Bar Association to 
oppose exemption of any agency. 

The Senate Committee on the Judicial'}^, in reporting 
the bill,” on NoAmmber 19, 1945, said: 

Manifestly, it would be folly to assume to distinguish between 
‘good’ agencies and others and no such distinction is made in 

^ ^ S. 7, 79t3i Cong., 1st Sess. (1945). 
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the bill. The legitimate needs of the Interstate, Commerce Com- 
mission, for example, have been fully considered but it has not 
been placed in a favored position by exemption from the bill.^'- 

When the bill was reported by the House Committee on 
the Judiciary on May 3, 1946, it was pointed out in its 
report that : 

Since it is drawn entirely upon a fiinction?il basi.s, it contains 
no exemptions of agencies as suchd^ 

I do not think the Commission has any sound grounds 
for complaint. 

The Chairman of the Legislative Committee of the Prac- 
titioners ’ Association, wliich had ardently supported the 
Commission’s plea for exemption from the Act, in one of 
his reports to the x\.ssociation, said: 

In fairness to the Committee for the American Bar Association, 
it is proper to say that they gave ns cooperation and that most of 
our suggested changes were adopted and reflected in the various 
revisions of the bill.^^ 

•Further, in the same report, it is said : 

Your Committee regrets, of course, that it with the aid of Mr. 
Smith’s Committee, was unable to secure an outright exemption 
of the Commission. It feels, however, that the Bill has been modi- 
fied to such an extent that the Commission will not have too much 
diffleulty functioning under it."^® 

So, as Commissioner Aitchisoii says : 

Nevertheless, wc have the Act, with the Commission not 
exempted, and we find there are many things in it wfiiich seem 
at first to make some change.^® 

I understand that the Attorney General is preparing a 
manual of administrative procedure containing his inter- 

Sen. Eep. No. 752, 79th Cong., 1st Sess. (1945) at 5. 

^ II. Eep. No. 19S0, 79th Cong., 2d Sess. (1946) at 10. 

(1946) 13 ICC Practitioners’ Journal at 429. 

’■‘’'‘(1946) 13 ICC Practitioners’ Journal 429 at 437. 

’•'hl940) 14 ICC Practitioners’ Journal 26 at 27. 
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pretatioiis of the Administrative Procedure Act, or at least 
some sections of it. I am told that the manual is not yet 
complete, and I have seen no part of it. So, I do not have 
the benefit of the xA-ttorney General view. 

Formal discussions of “The xALdministrative Procedure 
Act and How It Affects the Interstate Commerce Com- 
mission” Inwe been few, so far as I can ascertain. A. 
prominent and well-informed practitioner discussed the 
subject just after the bill had been passed by both Houses 
of Congress, but before it had been signed into law by 
President Truman, on June 11, 1946.” The new law was 
also discussed at the 17th Annual Meeting of the Asso- 
ciation of Interstate Commerce Commission Practitioners, 
on October 3, 1946.” 

Mr. Zoll, the practitioner, said : 

. . . the procedure required by the Administrative Procedure Act 
does not differ fundamentally from that of the Conimission. How- 
ever, the Commission will have to make some changes in its prac- 
tice, and it will I know he interesting for us to see what these 
changes will be.” 

One of the Commission’s “most-experienced” Exam- 
iners discussed the new Act informally, and, for the most 
part, “off-tlie-record,” at a meeting of practitioners be- 
fore the Commission, but only a very brief summary of 
what he said has been made available to us for reference."® 

Commissioner Aitchison, who is a member of the Com- 
mission ’s Committee on Rules and Reports, which has the 
initial duty of revising the Commission’s “General Rules 
of Practice” in the light of the new Act, participated at 
some length in the forum discussion of the new Act at the 
Practitioners’ meeting, to which I referred. Commissioner 
xAitchison said : 

Zoll, “The Administrative Procedure Act and How It Affects The Inter- 
state Commerce Commission” (1946) 13 ICC Practitioners’ Journal 677. 

^^(1946) 14 IOC Practitioners’ Journal 26-37. 

(194,6) 13 ICC Practitioners’ Journal 677 at 684. 

-"(1946) 13 TOC Practitioners’ Journal 793-794. 
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Now, throughout the legislative process we were assured re- 
peatedly that after all this bill was not going to interfere with 
the normal processes of the Interstate Commerce Commission. "We 
were chided for taking the position that it did, and we were 
taunted to point out wherein it did make any change; and the 
statement was made repeatedly that the general practice of the 
Commission had been taken as a model upon which the bill was 
framed.^^ 

Still lamenting the fact that the Commission was not 
exempt from the Act, Commissioner Aitchison criticizes the 
draftsmanship and characterizes it as being put together 
in a “clumsy, obscure, burdensome manner. He then 
goes on to say : 

I think we will make a mistake if we assume that this tears 
everything up by the roots. I believe progress is to be made in 
giving force to the intent of Congress if we proceed a little slowly 
about making changes which are not obviously required. The 
necessity for them will develop. We will make mistakes. We will 
be corrected by the courts, and it may be found that we have 
acted wrongly in not making some changes.®^ 

Well, the Interstate Commerce Commission has been 
making mistakes now for sixty years. It has been “cor- 
rected” by the courts at practically every session of the 
Supreme Court of the United States, and that process is 
still going on. The Court just recently “corrected” the 
Commission’s view that it could issue a certificate of 
public convenience and necessity based upon a particular 
policy, and then revoke or amend that certificate two years 
later, based on another policy, upon the claimed ground 
of having made a “mistake” in issuing the first certifi- 
cate.^^ That ice was too thin for the Coimnission to skate 
on. It was so thin that the Supreme Court of the United 
States could see through it. So, if, in revising its “Uen- 
eral Ellies of Practice” the Commission makes some 

(1946) 14 ICC Practitioners’ Journal 26 at 27. 

®^(1946) 14 ICC Practitioners’ Journal 26 at 27. 

“'*(1946) 14 ICC Practitioners’ Journal 26 at 27. 

“■‘United States v. Seatrain Lines, Ine. (January 6, 1947), 15 LW 4132. 
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errorSj it will not be a new experience for it, and slionld 
not cause any lament. 

Commissioner AitcMson further said : 

Personally, I think we should take the rules as they stand as 
our base, and continue to enforce them until it is shown that it 
is imperatively necessary to deviate from them. . . . The requisite 
changes must be developed, as many of the features of the Com- 
mission’s procedure have been developed, case by ease.^" 

Then, the President of the Practitioners’ Association 
said to Commissioner AitcMson, who, by the way, is Chair- 
man of the Commission again this year : 

We are going to do all we can in the future, as we have in the 
past, to uphold the Commission’s view on this subject. 

I should tell you that this is the fourth time Commis- 
sioner AitcMson has served as Chairman of the Conmiis- 
sion. His period of service as Commissioner, more than 
twenty-nine years, exceeds that of any of his predecessors, 
and also that of any member of a regulatory body, either 
federal or state. He has established a record that will 
probably never be equaled. In addition to his service as 
a member of the ICC he served nine years as a member 
of the Eailroad Commission and the Public Service Com- 
mission of the State of Oregon.-^ 

Personally, I do not agree with the view expressed by 
Commissioner Aitchison, nor do I subscribe to tlie proiDosi- 
tion that the Practitioners’ Association should do all it 
can to uphold the Commission’s views on the subject. 

My own view is that the Commission’s “General Rules 
of Practice” should be carefully studied, to determine to 
what extent, if at all, they are not in conformity with the 
Administrative Procedure Act. To the extent that they 
are found to be deficient under its standards they should 
be amended. That is the plain duty of the Commission. 

^®(1946) 14 ICC Praetitioners’ Journal 26 at 28. 

(1946) 14 ICG Practitioners’ Journal 26 at 28. 

(1946) 14 ICC Practitioners’ Journal 246. 


316 


ISTTDRSTATE COMMERCE COMMISSIOF 


The views of the Coimnission should be supported by the 
practitioners, individually, or group-wise, only to the 
extent that they are thought to be sound, and consistent 
with law. That is the plain duty of the practitioners, not 
only to the Commission, but to each other, and to their 
clients. Anything less than that is a subservience that 
does not become a member of the Coimiiission ’s bar. 

Senator Pat McCarran has said : 

The terms of the statute are, of course, technical.-® 

But I hardly think he would agree with Commissioner 
Aitehison’s characterization of it as being put together 
in a clumsy, obscure, burdensome manner. ’ ’ 

I know of no instance in the past quarter of a century 
where the committees of Congress have been so careful to 
explain a bill and to state the intent of Congress so spe- 
cifically as in the case of this legislation. The reports of 
the Senate and House Committees on the Judiciary are 
integral parts of the Act, and one who attempts to inter- 
pret the Act without consulting these reports is foolish 
indeed. 

The Act, interpreted in the light of the Congressional 
intent, was intended by its framers to be ‘‘complete and 
plenary.’’^® 

Senator Pat McCarran has paid this tribute to the law : 

Although it is brief, it is a comprehensive charter of private 
liberty and a solemn undertaking of official fairness. It is in- 
tended as a guide to him who seeks fair play and equal rights 
under the law, as well as those invested with executive authority. 
It upholds law and yet lightens the burden of those upon whom 
the law may impinge.^” 

As Senator McCarran has also said : 

Because of its nature and consequence, and because it has been 
through a most rigorous and lengthy sieve of consideration by the 

(1946) 32 A, B, A. Jour, 827 at 830. 

(1946) 32 A. B. A. Jour. 830. 

"0 Sen. Doc. No. 248, 79th Cong., 2d Sess. (1946) at III. 
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Congress, tlie legislative doenments wkicli accompany and explain 
its purpose and operation are of immediate and permanent impor- 
tance/'’^ 

These “legislative documents” have been brought 
together in a Congressional document known as “Admin- 
istrative Procedure Act — Legislative History, 79t}i Con- 
gress, 1944-1946,” (Sen. Doc. No. 248, 79th Cong., 2d Sess., 
1946). This document, too, is indispensable to those who 
deal with the new act. This includes “him who seeks fair 
play” as well as “those invested with executive author- 
ity.” This document, as you may know, will soon be 
again obtainable from the Government Printing Office. On 
January 15, 1947, the Senate ordered it reprinted — as 
Senate Document 248. 

The Senate Committee on the Judiciary, at the very 
outset, summarized the approach of the Act by enumerat- 
ing the principal problems which faced the Committee 

1. To distinguish between different types of administrative 
operations. 

2. To frame general requirements applicable to each type of 
operation. 

3. To set foi-th those requirements in clear and simple terms. 

4. To make sure that the bill is complete enough to cover the 
whole field. 

That Committee then took pains to point out that : 

The bill . . . is not a specification of the details of administra- 
tive procedure, nor is it a codification of administrative law.®’^ 

Without, at tliis time, making a section by section analy- 
sis of the Act, let us see what are its basic pireinises. 
Senator McCarran has specified them, but not necessarily 
in these words, to be : 

1. To make administrative justice subject to democratic 
legislative processes. In other words, to subject the admin- 
istrative agencies to statutory law. 

Sen. Doe. No. 248, 79tli Cong., 2d Sess. (1946) at 1. 

Sen. Bep. 752, 79tli Cong., Ist Sess. (1945) at 5. 

Sen. Eep. 752, 79111 Cong., 1st Sess, (1945) at 7. 
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2. To require administrative agencies to make known 
tlieir organization and their administrative procedures. 

3. To require notice of, and opportunity to participate 
in, rule-making by agencies, regardless of whether other- 
wise required by statute. 

4. To require notice and opportunity for use of settle- 
ment procedures. 

5. To require separation of functions. 

6. To outlaw ^ ^ star chamber ^ ^ proceedings. 

7. To limit the investigatory processes to those actually 
required for the administration of the laws. 

8. To provide for fair hearings, where hearings are re- 
quired by statute, both as to rule-making and adjudication. 

9. To provide that the courts shall decide all relevant 
questions of law — ^both statutory and constitutional. 

10. To make abuse of discretion judicially reviewable. 

11. To provide for judicial review in fact. 

You will see, therefore, that the Act concerns itself 
basically with — 

1. Publicity of Procedures. 

2. Eule-Making. 

3. Adjudication. 

4. Judicial Review. 

These will be discussed seriatim. 

PUBLICITY OP PROCEDURES 

Section 3 of the Act, which became effective September 
11, 1946, requires every agency to separately state and 
currently publish in the Federal Register : 

1. Descriptions of its central and field organization, including 
delegations of final authority, and the established places at which, 
and methods whereby, the public may secure information, or make 
submittals or requests, 

2. Statements of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as 
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Avell as forms and instructions as to the scope and content of all 
papers, reports, or examinations. 

3. Substantive rules adopted, as authorized by law, and state- 
ments of general policy or interpretations formulated and adopted 
by the agency for the guidance of the public.-'*- 

Under tliat section, also, each, agency is required to pub- 
lish, or to inalte available to public inspection, all hnai 
opinions or orders in the adjudication of cases, and all 
rules. There are certain exceptions with which we do not 
need to coneeni ourselves. 

It is also directed that, save as otherwise provided by 
statute, matters of official record shall in accordance with 
published rule, be made available to persons properly and 
directly concerned, except confidential information with- 
held for good cause. 

It is important to note that mo person is in any mariner 
to be required to resort to any organization or procedure 
not published as required by this section. T.he publication 
must be kept up to date. Secrecy both as to delegations of 
authority and rules, binding upon or applicable to the 
public, is prohibited. 

G-enerally speaking, the Interstate Commerce Commis- 
sion should find little, if anything, new in these require- 
ments. Only a very minute and detailed check would 
reveal such instances as there may be where tliese require- 
ments have not already been met. There were a few iso- 
lated instances where new publication v\ras deemed desir- 
able, at least as a matter of caution. 

In the Federal Eegister of September 4, 1946,'^^ the Com- 
mission published certain orders of July 7, 1944, March 12, 
1945, and February 13, 1945, relating to the Coimnission ’s 
^‘Organization and Assignment of Work.” These were, of 
course, supplemental to the publication of its “Organiza- 
tion and Assignment of Work” as imhlished in 7 Federal 
Register 4515. 

®M1946) 32 A. B. A. Jour, at, 830-831. 

11 Fed. Eeg. 9703-9704 (Sept. 4, 1046) . 
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However, in the Federal Eegister of September 14, 1946, 
the Commission published its current “Organization and 
Assignment of Work,” as it deemed to be required by the 
new Administrative Procedure Act.®® 

The duties of the Chairman of the Commission as pre- 
scribed by order of February 5, 1945, were published in 
the Federal Register of September 21, 1946,®’' 

With respect to the requirement that each agency formu- 
late and publish a rule respecting access to its decisions, 
particularized rules, or orders, etc., the Commission will 
not need to formulate and publish any new rule. That was 
fully covered in its publication in the Federal Register of 
September 14, 1946, to which I have just referred. From 
its inception, it has been the practice of the Commission 
to publish its adjudications in volumes of reports, in the 
same manner as the decisions of the courts are published. 
There are now more than three hundred volumes of 
reported decisions*®® 

While the Commission has published its decisions, it 
has not, in many instances, been publishing its orders. It 
has long been the thought of many practitioners that it 
should do so. There are many times when the language 
used in the order is much more important that what is 
said in its report or decision. It would seem that the 
Commission will now have to imblish its orders, unless it 
be held that merely maldng them available to public inspec- 
tion be considered as meeting the requirements of law. 

The requirement of an agency rule on the availability of 
ofiicial records will probably not require that the Com- 
mission issue any new rule specifying generally what may 
be disclosed and what may not, and the routine and proce- 
dure to be followed in obtaining such public information 
as is available, since that has, in effect, been done. 

30 11 Fed. Reg. 10305-10310 (Sept. 14, 1946). 

3 11 Fed. Reg. 10662 (Sept. 21, 1946). 

3® There are 263 bound volumes of ICC and 44 volumes of MOO (Motor 
Carrier) reports up to January 1,1947. 
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Tlie “General Eules of Practice” before the Commis- 
sion were adopted July 31, 1942, and became effective 
September 15, 1942. They were published in Volume 7 of 
the Federal Eegister at pages 6395 et seq., and are, of 
course, contained in the 1942 Supplement to the Code of 
Federal Eegulations. 

Eule 3 of the Commission’s General Eules of Practice 
provides that : 

Information as to procedure under these rules, and instructions 
supplementing tliese rules in special instances, will be furnished 
upon application to the Secretary of the Commission, Washington, 

D. C. 

The principal “instructions supplementing these rules,” 
so far as my knowledge goes, are : 

1. Order of the Commission of December 1, 1931, prescribing 
revised regulations relative to authorizations of common officers 
and directors under Section 20a (2) of the Interstate Commerce 
Aet.^® 

2. Order of the Commission of October 23, 1935, prescribing 
special rules of procedure governing applications, under Section 
77 of the Bankruptcy Act, for authority to solicit, use, employ, 
or act under or pursuant to, proxies, authorizations, or deposit 
agreements, in or in connection with reorganization or receiver- 
ship proceedings,'^® 

3. Order of Division 4 of the Commission of November 27, 1941, 
relating to applications, under Section 1(18) -(20) of the Inter- 
state Commerce Act, for permission to abandon lines of railroad 
or operation thereof.'‘^ 

4. Order of Division 4 of the Commission of August 22, 1940, 
relating to procedure in corporate reorganizations, under Section 
577 of Chapter 10, Title 11, of the United States Code, Supple- 
ment 

5. Order of Division 4 of the Commission of October 14, 1940, 
prescribing regulations governing applications, under Section 5(2) 

14 Code Fed. Eeg, 667 at 669. 

14 Code Fed. Reg. 683 at 690. 

" 6 Fed. Eeg. 6210 at 6211 (Dee. 4, 1941). 

5 Fed. Eeg. at 3593 (Sept. 7, 1940). 
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of tlie Interstate Commerce Act, for authority to consolidate or 
merge properties, etc/® 

6. Order of Division 4 of the Commission of February 7, 1941, 
relating to applications, under Section 1 (18) -(20), of the Inter- 
state Commerce Act, for certificates of public convenience and 
necessity authorizing the construction, extension, acquisition, or 
operation of lines of railroad.'^^ 

7. Order of Division 4 of the Commission of June 1, 1944, pre- 
scribing instructions governing special applications for exemp- 
tion from the requirement that certain railroad securities issued 
under Section 20a of the Interstate Commerce Act be offered for 
sale at competitive biddingJ-'^ 

8. Order of Division 4 of the Commission of August 9, 1946, 
prescribing rules and regulations governing applications, under 
Sections 20a and 214 of the Interstate Commerce Act, for au- 
thority to issue securities, or to assume obligation with respect to 
such securities^'’ 

9. The Commission’s regulations relating to the consolidation 
and reorganization of railroads, which were published in the orig- 
inal volumes of the Code of Federal Eegulations, were amended 
by the Commission’s order of October 17, 1946, to include refer- 
ences to the Coniiiiission’s ‘‘General Rules of Practice.” 

RULE-MAKING 

Section 4 of the Act, which relates to ruie-nialiing, is very 
intricate and interesting. 

Blit, first of all, let us look at the definition of “rule- 
making,” or, more particularly and more accurately, the 
definitions of “rule” and of “rule-making,” as found in 
Section 1 of the Act. 

Section 1(c) of the Act defines the term “rule” to mean: 

the whole or any part of any agency statement of general or 
particular applicability and future effect designed to implement, 
intei'pret, or prescribe law or policy or to describe the organiza- 
tion, procedure, or practice requirements of any agency and 

n Fed. Eeg. 4319 at 4322 (Oet. 31, 1940). 

•^^5 Fed. Reg. 1304 at 1305 (Mar. 6, 1941). 

9 Fed, Eeg. at 7205 (June 29, 1944). 

11 Fed. Eeg. 10119 at 10125 (Sept. 12, 1946). 

11 Fed. Reg. 12797 at 12798 (Oet. 30, 1946). 
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includes the approval or prescription for the future of rates, 
wages, corporate or iinaneial structures or reorganizations thereot', 
prices, facilities, appliances, services, or allowances therefor or of 
valuations, costs, or accounting, or practices bearing upon any ol: 
the foregoing. 

The same Section 1(c) defines ‘‘rule-making’^ as mean- 
ing: 

agency process for the formulation, amendment, or repeal of a 
rule. 

To those who are familiar with the work of the Inter- 
state Commerce Commission, and its myriad duties, it will 
readily appear that the greater part of its activities come 
within the category of “nile-making” as defined by the 
Act. 

The rule-making functions of the Interstate Commerce 
Commission that are subject to Sections 4- alone; and those 
that are subject to Sections 4, 7, 8 and 10 of the Act are 
hard to classify with exactness. 

It is probably safe to say that the following would be 
subject to Section 4 only: 

1. Orders, under Section 1(13) of the Act, requiring the 
filing of car- service rules and regulations. 

2. Car-service orders, under Section 1(15) of the Act. 

3. Orders, under Section 1(16) of the Act, respecting 
routing of traffic — except as to fixing the compensatio]i, 
which is adjudication. 

4. Issuance of certificates of public coiivenienee and ne- 
cessity, under Section 1(18)~(20) of the Act, with respect 
to extensions, constructions, and abandonments, in those 
cases where no hearing is requested by an interested party. 
These would also be subject to Sections 7, 8 and 10, if a 
hearing was requested by any interested party. 

5. Prescription of rules respecting extension of credit 
for freight charges, under Section 3(2) of the Act. 

6. Orders granting or denying relief from the long-and- 
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sliort-haiil clause, under Section 4 of the Act, and generally 
referred to as “Fourth Section Orders,” 

7. Orders, under Section 6 of the Act, with respect to the 
filing of tariffs, etc. 

8. Direction of routing of unrouted traffic, under Section 
15(10) of the Act 

9. Orders, under Sections 17, 18, 19 and 24 of the Act, 
respecting organization and ■work of the Commission, 

10. Prescription of rules relating to accounting and the 
filing of reports, under authority of Section 20 of the Act. 

11. Proceedings, under Section 20a of the Act, with re- 
spect to securities issues, interlocking directors and officers, 
etc., where no hearing is requested. If a hearing is re- 
quested, then Sections 4, 7, 8 and 10 of the Administrative 
Procedure Act would he applicable. 

The Commission’s rule-making functions that are sub- 
ject to Sections 4, 7, 8 and 10 would doubtless include: 

1. Orders, under Section 1(9) of the Act, ordering car- 
riers to make switch connections. 

2. Orders, under Section 1(14) of the Act, establishing 
rules, regulations, and practices with respect to car service. 

3. Orders, under Section 1(21) of the Act, requiring pro- 
vision of facilities for ear service or extension of lines of 
railroad. 

4. Proceedings, under Sections 2 and 3 of the Act, with 
respect to elimination of unjust discrimination, undue or 
unreasonable preference or advantages. 

5. Orders, under Section 3(5) of the Act, requiring com- 
mon use of terminals. 

6. Proceedings, under Section 5 of the Act, with respect 
to pooling of freight and earnings, consolidations, mergers, 
etc. 

7. Proceedings, under Section 6(11) of the Act, with 
respect to physical connections between rail lines and docks. 

8. Proceedings, under Section 13(3) (4) of the Act, re- 
specting intrastate rates, etc, 

9. Proceedings, under Section 15(3) (4) of the Act, re- 
specting routes and routing. 
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10. Proceedings, tinder Section 15(6) of the Act, pre- 
scribing divisions of joint rates. 

11. Proceedings, under Section 15(7) of the Act, respect- 
ing suspension of tariffs. 

12. Valuation of carrier property, under Section 19a of 
the Act. 

13. Prescription of safety regulations, under Section 25 
of the x^ct. 

These examples are, of course, taken from Part I of the 
Interstate Commerce x\ct, applicable to railroads. Similar 
functions, under Parts TI, III and IV of the act, relating 
to motor carriers, water carriers, and freight forwarders, 
would be similarly classified. 

Now, what are the requirements of Section 4 of the Act 
so far as rule-making is concerned? 

1. (jeneral notice of proposed rule-making must be pub- 
lished in the Federal Kegister, unless all persons subject 
thereto are named and either personally served, or other- 
wise have actual notice thereof in accordance with law. 

2. The required notice must contain — 

(a) A statement of the time, place, and nature of public 
rule-making x:)roeeedings. 

(b) Reference to the authority under which the rule is 
proposed. 

(c) Either the terms or substance of the proposed rule, 
or a description of the subjects and issues involved. 

These requirements do not apply to interpretative rules, 
general statements of policjq rules of agency organization, 
procedure, or practice, or in any situation in which the 
agency, for good cause, finds (and incorporates the finding 
and a brief statement of the reasons therefor in the rules 
issued) that notice and public procedure thereon are im- 
practicable, unnecessary, or contrary to the public interest. 

3. After the requisite notice has been given, the agency 
must afford interested Iversons an opportunity to partici- 
pate in tlio rule-making, through submission of written 
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data, views, or arguments, with or without opportunity to 
present the same orally in any manner. 

4. The agency is then required to incorporate in any 
rules adopted a concise general statement of their basis 
and purpose. 

There is this very important exception. Where rules are 
required by statute to be made on the record after oppor- 
tunity for agency hearing, Section 7 of the Act, relating 
to hearings, and Section 8, relating to decisions, are appli- 
cable. The provisions of those sections are discussed later. 

5. With certain exceptions not necessary to be men- 
tioned, rules cannot become etfective for at least thirty 
days after their required publication. 

6. Any interested person is given the right to petition 
for the issuance, amendment, or repeal of a rule. 

This section, of course, applies only where rule-making 
is not governed by other statutes. The principal purpose 
is to provide for public participation in rule-making. 

The provisions respecting full notice are applicable 
regardless of whether such notice is required to be pub- 
lished in the Federal Eegister. 

You -will note the requirement that the notice must 
fairly apprise interested persons of the issues involved, 
so that they may present relevant data or argument. 

The Eeport of the House Connuittee on the Judiciary 
says : 

The required specification of legal authority imist be done with 
particularity.'^® 

I think I can give you what will possibly be the world ’s 
classical example of the disregard of a statute. 

Paragraphs (10) to (15) of Section 1 of the Interstate 
Commerce Act, as amended, constitute what is generally 
referred to as the Eseh Car Service Act, originally enacted 
on May 29, 1917 (40 Stat. 101, 49 U. S. C. A. § 1) . 

H, Eep. No. 19(S0, 79tli Cong., 2d Sess. (1946) at 24. 
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Paragrapli (14) of that section gives the Commission 
the power, after hearing, to : 

establish reasonable rules, regulations, and practices with respect 
to car service by carriers by railroad subject to this act, including 
the compensation to be paid for the use of any locomotive, car, 
etc. 

That is the only provision in the Interstate Commerce 
Act which even pretends to give the Commission the power 
to fix the compensation for the nse of freight cars. 

The Commission has just recently instituted an investi- 
gation, on its own motion : 

for the purpose of determining whether the establislinient of a 
rate of $2,00 per day or other increased rate to be paid to the 
owner for the use of each ear during periods of car shortage 
(except tank and refrigerator) by any common carrier would 
promote greater efficiency in the use and increase the supply of 
ears; with the view to tlie making of findings and the entry of an 
order or orders, under the authority of the Interstate Commerce 
Act (49 U. S. Code, Sections 1-27), and particularly Section 
1(10), (11), (13) and (14) thereof, requiring the establishment 
of an increased basis and rate of compensation for ear hire during 
periods of ear shortage if it be found that it will promote greater 
efficiency in the use and increase the supply of ears.*® 

You will observe how the Commission particularized. 
Its notice says that it is to consider making an order or 
orders under the authority of the Interstate Commerce 
Act (49 U. S. Code, §§ 1-27),” and then goes on to par- 
ticularize as to paragraiohs (10), (11), (13) and (14) of 
Section 1. Apparently realizing the doubt that exists that 
under these particularized paragraphs it can sniiiiort any 
order of the kind proposed, it brings in the entire Inter- 
state Commerce Act, consisting of twenty-seven sections, 
of which twenty-six and a half have nothing more to do 
with the subject than the name of Adam’s off ox. Talk 
about your ‘ ‘ shot-gun ” citations ! 

-‘MGO Docket 29670— Order of Dee. 18, 1946. 
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But, I suppose the Commission acted upon what it 
thought was good precedent. The story is told of an inci- 
dent that occurred very early in the days of the New Deal 
when the President found it necessary to make some revi- 
sions in the relative values of the dollar and of gold, and 
it was conceived that one method of carrying out those 
revisions v/as to purchase gold at an altered price. But 
the question arose as to whether there was any power to 
do that and the Attornej^ General, who was the Honorable 
Homer Cunmiings, was asked for an opinion. The mem- 
bers of his staff searched diligently, but they were unable 
to find any specific power that was really directed toward 
what it was felt, as a matter of national policy must be 
done, and Mr. Cunmiings was presented with the draft of 
an opinion which pointed to certain powers which ahnost, 
but not quite, authorized what was proposed to be done, 
and certain others which almost, but did not quite, au- 
thorize what was to be done, and Mr. Cummings con- 
tributed the brilliant solution that out of that galaxy of 
powers there somehow emerged the power to do what was 
felt had to be done. 

The Commission has ajiplied that galaxy theory of cita- 
tion, notwithstanding the requirements of the Administra- 
tive Procedure Act. 

But it must not be forgotten that it was that sort of 
thing which brought about the enactment of the Adminis- 
trative Procedure Act. 

So far as this phase of the Act is concerned, it is doubt- 
ful wdiether any particular rule of the Commission needs 
to be changed. It does appear, however, that the Commis- 
sion should observe both the letter and the spirit of the 
statute. 

The Conunission has given recognition to the require- 
ment for publication of proposed rules. In the Federal 
Register of December 14, 1946, at pages 14337-14338, you 
will find a notice of the proposed revision of the rules 
relating to safety regulations governing motor carriers 
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and tlie transportation of explosives. It should be pointed 
out, liOAvever, that it has long been the practice of the 
Commission to give notice of such changes. 

The requirement that an agency accord any interested 
person the right to petition for the issuance, amendment, 
or repeal of a rule, is new. It is substantive. 

The Conmiission is required to give full and prompt 
consideration to the petition. If denied, the petitioner 
must be notified. 

It would seem that the Conmiission ’s “General Eules of 
Practice ’ ’ sliould be amended so as to specifically take care 
of this newly-acquired right. 

ADJUDICATIONS 

Section 5 of the Act relates to adjudication. It is appli- 
cable to those adjudications of the Commission where 
some other statute requires the determination to be on the 
record and after opportunity for hearing. The excej)tions 
need not concern us, since only one of them seem to be 
applicable to the Commission’s activities. 

“A.d judication” is defined by Section 2(d) of the Act to 
mean ‘ ‘ agency process for the formulation of an order. ’ ’ 

Cases subject to trial de novo in court are excepted from 
its provisions. This would, therefore, remove from its 
provisions the so-called “reparation” cases of the Com- 
mission, because in such cases the Commission’s order is but 
prima facie evidence in the courts. 

Section 5(a) provides for timely notice of the time, place 
■and nature of the hearing, the legal authority and jurisdic- 
tion under which it is to be held, and the matters of fact 
and law asserted. The issues must be specified with jiarticu- 
larity. Their statement in general statutory language is 
not sufficient. 

Section 5(b) requires that the parties be given an op- 
portunity for settlement or adjustment of the issues, in 
Avhole or in part. The procedures for such negotiations 



330 Inteestatb Commerce Commission 

must "be stated in ilie rules. This is required by Section 3(a) 
of the Act. 

These requirements will not necessitate niuchj if any 
change in the Commission’s rules, except by way of clarifi- 
cation, and, perhaps, a little more detailed statement of 
some of them. However, the Commission’s present rules 
provide, in effect, for what is here required. 

Section 5(g) relates to separation of functions. It was 
designed to remedy the complaint that prosecutor, judge, 
and jury were combined in administrative procedures. 

So far as the Interstate Commerce Commission is con- 
cerned, there is a very important exemption in the statute. 
It says, 

This subsection shall not apply in determining applications for 
initial licenses or to proceedings involving the validity or appli- 
cation of rates, facilities, or practices of public utilities or carriers. 

That language is so broad that it removes from the 
statute a large portion of the Commission’s proceedings. 
Where it is applicable, however, it should break up a bad 
practice of counsel for the Commission conferring ex parte 
wnth Examiners handling the proceeding. According to the 
Eeport of the House Committee on the Judiciary °° these 
exemptions are not intended to apply to accusatory pro- 
ceedings. The Commission ’s rules should, in my opinion, be 
so amended as to be in harmony with both the letter and 
the spirit of this very basic provision of the la^v. 

Section 5(d) provides for declaratory orders, to be issued 
in the sound discretion of the agency, to terminate a con- 
troversy or remove uncertainty. This is, of course, a new 
power, and the conditions under which it will be exercised, 
and the procedures relating to its invocation, etc., will have 
to be stated in the Conunission’s rules. Naturally, they are 
silent on the subject at the present time. 

so H. Eep. No. 1980, 79tli Oong., 2d Sess. (1946) at 30. 
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ANCILLAEY MATTERS 

Section 6 of the Act is captioned “Ancillary Matters/’ 

Briefly snmmarized, Section 6(a) provides that — 

1. One compelled to reappear in person before any 
agency or representative thereof is accorded the right to be 
aeconipanied, represented, and advised by connsel, or, if 
permitted by the agency, by other qnalified representative. 

2. Every part}"' is accorded the right to appear in person, 
or by or with connsel, or other dnly qualified representa- 
tive, in arn^' agency proceeding. 

3. Nothing in this Act is to be construed either to grant 
or to deny any person who is not a lawyer the right to ap- 
pear for or represent others before any agency or in any 
agency proceeding. 

The right of a person or a jiarty to be represented and 
advised by a qualified practitioner before the Commission, 
whether lawyer or non-lawyer, has long been recognized 
by the Commission, and I know of no instance where it has 
been denied. While it v/ill doubtless be necessary to amend 
the Commission’s rules so as to fully state these privileges, 
it will be nothing new as a matter of practice. 

" Section 6(b) relates to investigations. It says that: 

No process, requirement of a report, inspection, or other investi- 
gative act or demand shall be issued, made, or enforced in any 
manner or for any purpose except as authorized by law. 

While the purpose of this provision, as stated by the 
House Committee on the Judiciary,'’^ is to preclude “fishing 
expeditions” and investigations beyond jurisdiction or 
authority, it seems almost certain that those objectives 
eaniiot be fully aeeomplished. Many a “fishing expedition” 
can be conducted within the Commission ’-s jurisdiction or 
authority. The Commission’s policy with respect to investi- 
gations has been very disturbing, and at times somewhat 
disconcerting, and certainly not settled. However, there 


^ H. Rep. No. 1980, 79th Cong., 2d Sess. (1946) at 32. 
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is no use of detailed discussion of that subject here, because 
there appears to be nothing of a remedial nature provided 
in the statute. 

There is also a provision in this Section whereby a person 
eomj)elled to submit data or evidence is entitled to retain a 
copy, procure a copy, or inspect the record. The Commis- 
sion’s rules will need implementation with respect to these 
u e wly-acquired rights. 

Section 6(c) deals with subpoenas. Eule 56 of the Com- 
mission’s ‘‘General Eules of Practice” is substantially 
consistent with the new Act, and it does not appear that any 
material change in the rule will be found necessary. So far 
as the Commission is concerned, the subject is not of enough 
importance to justify much discussion. 

Section 6(d) relates to agency denials of requests. First 
of all, it requires that prompt notice shall be given of the 
denial, in whole or in part, of any written application, peti- 
iion, or other request of any interested person made in con- 
leeted with any agency proceeding. That has been the con- 
sistent practice of the Commission and will require no 
change in its procedures. 

However, it is also provided that “such notice shall be 
accompanied by a simple statement of procedural or other 
grounds.” This requires the agency to state the actual 
grounds for the denial, and to apprise the party of any 
other or further administrative remedies or recourse he 
may have. This does not apply “in affirming a prior denial 
or where the denial is self-explanatory. ” 

This will require new procedure on the part of the Com- 
mission, and many a time will it be reminded of this state- 
inent once made by Mr. Justice Frankfurter 

Those who decide should record their judgments and give rea- 
sons for them, which in itself will have a fruitful psychological 
effect. You feel much more responsible— all of us do— if we have 
to sit down and write out why we think what we think. 

12 TTniv. of Conn. L'. Rev, 260 at 276. 
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It will no doubt be pretty hard put to state the reasons 
for some of its denials. 

HEAEINGS 

Section 7 relates to hearings. 

This section applies only where hearings are required by 
some other statute, or by Section 4 or Section 5 of this Act. 
These, you will recall, relate to rule-making and adjudica- 
tion. 

The promsions of Section 7(a), relating to presiding 
officers at hearings, is very largely based upon the Oom- 
mission’s present procedure, and would seem to call for 
but little, if any, change in the Comniis'sionls rules — except 
as to one subject. 

That Section contains a provision for affidavits of bias, 
or |3ersonal disqualification. There is nothing like that in 
present law, or in the Commission’s rules. So, it will be 
necessary to write into its rules specific provision for the 
handling of such problems, even though, so far as I Imow, 
no such instance has arisen. 

Section 7(b) prescrihes the powers of hearing officers. 
However, the Act specifically says that these powers are 
^‘subject to the published rules of the agency and within its 
powers. ” 

It is provided that hearing officers shall have the power 
to issue subpoenas. Subpoenas are now issued only by the 
Secretary or a member of the Commission. 

It is also provided that the hearing officer shall have the 
power to take depositions. There is no authority in the 
Interstate Commerce Act for a Commissioner or an Exam- 
iner to take depositions. Therefore, it would appear that 
such a provision as that contained in the Administrative 
Procedure Act cannot be made effective as to the Com- 
mission. : 

Section 7 (c) relates to evidence. It provides, among other 
things, that; 


m 
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no sanction shall be imposed or rule or order be issued except on 
consideration of the whole record or such portions thereof as may 
be cited by any party and as supported by and in accordance 
with the reliable, probative, and substantial evidence. 

The Goniinissioii’'S present rules (Rule 75) provide that 
any evidence which would be admissible under the general 
statutes of the United States, or under the rules of evidence 
governing proceedings in matters not involving trial by 
jur}^ in the courts of the United States shall be admissible 
in Commission hearing's. 

The one rules goes to the weight, the other to the ad- 
missibility. 

Section 7(d) contains a very important provision: 

Where any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party shall 
on timely request be afforded an opportunity to show' to the con- 
trary. 

There is no specific rule of the Commission on this suh- 
ject, but the idea is pretty well covered by existing rules 
relating to reconsideration, etc. 

DECISIONS 

Section 8 relates to decisions, and applies to the same 
proceedings as Section 7. 

This section pretty generally follows the Commission’s 
present procedures and rules. 

Section 8(b), however, contains some new requirements : 

1. The record is required to shov7 the ruling on each 
finding, conclusion, or exception proposed by any party to 
a proceeding. 

2. All decisions are required to include a statement of — 

(a) Findings and conclusions, as well as the reason or 

basis therefor, upon all of the material issues of fact, law, 
or discretion present on the record; and 
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(b) Tlie appropriate rule, order, sanction, relief, or 
denial thereof. 

These provisions are in line with what the practitioners 
have long urged before the Commission, and should make 
for better considered opinions and decisions. 

SANCTIONS AND POWEES 

Section 9, relating to sanctions and powders-, really has 
so little application to the Commission, that it will not 
be discussed here. 


JUDICIAL EEVIEW 

Section 10 of the Administrative Procedure Act relates 
to judicial review. 

That section does not apply — 

1. Where statutes preclude judicial review. 

2. Where agency action is by la-w committed to agency 
discretion. 

I know of no statutes administered by the Interstate Com- 
merce Commission w^here judicial review is “precluded.” 
There are, however, a number of instances where the 
statutes do not provide for judicial review of the Com- 
mission’s actions, and as to which the courts have held 
that there is no judicial review.®® To use the words of 
Judge Frank : 

Wlieii the ICG has ceremonially woosli- wooshed, judicial scru- 
tiny is barred. 

There are some statutes administered by the Commission 
where agency action is by law committed to agency dis- 
cretion.®^ 

The legislative history of the Administrative Procedure 
Act makes it clear that it does not purport to give the right 

See, for instance, Butte, Anaconda & P. Ey. Co. v. United States, 290 
U. S. 127, S4 Sup. Ct. 108, 78 L. ed. 222 (1933). 

See, for instance, United States v. Griffin, 303 U. S. 226, 58 Sup. Ct. 601, 
82 L. ed. 555 (1938). 
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of judicial review in any instance wliere it does not already 
exist. 

Statutory jurisdiction to enjoin and set aside an order 
of the Interstate Commerce Commission was granted by 
the Hepburn Act of June 29, 1906.'" As supplemented by 
the Urgent Deficiencies Act of October 22, 1913," that 
jurisdiction is now in the United States District Courts, 
with appeal directly to the Supreme Court of the United 
States. 

Section 10(a) of the Administrative Procedure Act limits 
the right of judicial review to ^‘any person suffering a legal 
wrong.” So far back as 1923 the Supreme Court of the 
United States applied that standard in Interstate Commerce 
Commission cases. In Edward Hines Yellow Pine Trustees 
V. United States ” the court said : 

They must show also that the order alleged to be void subjects 
them to legal injury, actual or threatened. 

It has long been the rule that judicial review of the Com- 
mission’s orders is limited to those having a legal right or 
interest that would be injuriously affected by the order." 

It would seem, therefore, that Section 10(a) does not make 
any change in the existing law so far as the Commission is 
concerned. 

The venue of actions to judicially review orders of the 
Interstate Commerce Commission is not affected by Section 
10(b) of the Administrative Procedure Act. 

Section 10(c) of the Administrative Procedure Act re- 
lates to reviewable acts. 

One of the clauses in this section reads as follows : 

Any preliminary, procedural, or intermediate agency action or 
ruling not directly reviewable shall be subject to review upon 
review of the final agency action. 

° “ 34 Stat. 584 (.1906) , 49 U. S. C. A. § 1. 

38 stat. 208, 219 (1923), 28 U. S. 0. A. § 46. 

® ^ 263 IJ. S. 143, 44 Sup. Ct. 72, 68 L. ed, 216 (1923) , 

Moffat Tuimel League v. United States, 289 U. S, 113, 53 Sup. Ct. 543, 
77 L. ed. 1069 (1933). 
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This provision is consistent with the decisions of the 
Supreme Court to the effect that preliminary or proce- 
dural orders are not judicially reviewable as such where 
there is available a subsequent and adequate remedy at 

The last clause in Section 10(c), as to when agency 
action may be considered as “final” for the purposes of 
judicial review, does not affect the Interstate Commerce 
Commission for two reasons. First, one must still exhaust 
his administrative remedies. Secondly, the Commission’s 
rules already provide for requests for reconsideration of 
any of its actions. 

Section 17(a) of the Interstate Commerce Act makes a 
petition for reconsideration a condition precedent to judi- 
cial review. 

Section 10(d) relates to interim relief. It autthorizes any 
agency, pending judicial review, to postpone the effective 
date of any action taken by it. Section 17(8) of the Inter- 
state Commerce Act has a substantially similar provision. 
The Commission’s procedures provide for it, and no 
change therein will be necessary. 

Section 10(e) relates to the scope of judicial review. 

This section provides that the courts shall : 

1. Conix)el agency action unlawfully withheld or unrea- 
sonably delayed. 

2. Set aside agency action, findings, or conclusions for 
any one or more of several reasons. 

The grounds for setting aside agency action are there 
listed as : 

1. Arbitrary, capricious, an abuse of discretion, or not in accord- 
ance with la,w. 

2. Contrary to constitutional right, power, privilege, or iin- 
niunity, 

3. In excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right. 

SMeMs V. Utah-Idabo Central Ey. Co., 305 11. S. 177, 59 Siii). Ot, 160, 
S3 L. ed. Ill (1938). 
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4. Witliout observance of procedure required by law. 

5. Unsupported by substantial evidence. 

6. Unwarranted by the facts — to the extent that the facts are 
subject to trial de tioro by the reviewing court. 

It is also provided that the court shall review the whole 
record, or such portions of it as may be cited by any party, 
and that due account shall he taken of the rule of prejudi- 
cial error. 

The grounds upon Avhich a court will set aside an order 
of the Interstate Commerce Commission have been stated 
by the court to he : 

1. Beyond the power which the Commission could constitution- 
ally exercise. 

2. Beyond the Commission’s statutory power. 

3. Based upon a mistake of laiv. 

4. Bate establislied is so hnv as to be confiscatory, and in vio- 
lation of the constitutional i)rovision against taking property with- 
out due process of laiv. 

5. Commission acted so arbitrarily and unjustly as to fix rates 
contrary to evidence, or without supporting evidence. 

6. Authority exercised in such an unreasonable manner as to 
cause it to be within the elementary rule that the substance, and 
not the shadow, determines the validity of the exercise of the po'wer. 

The courts have generally applied the list of ‘‘substan- 
tial evidence” being required to sustain a Commission 
order. 

I see nothing in the Administrative Procedure Act which 
limits or expands judicial review of the orders of the 
Interstate Commerce Commission. 

Section 10(e) specifically requires the courts to decide 
all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli- 
cability of any agency action. Thus, in the last analysis, 
questions of law are left for the courts. 

ICC V. Union Paeifle E. Co., 222 U. S. 541, 32 Sup. Gt. 108, 56 L, ed. 808 
( 1012 ). 
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EXASfINBES 

Section 11 of the Act deals with Examiners. When this 
section becomes effective, on June 11, 1947, the Commis- 
sion’s Examiners will be practically independent of the 
Comiiiissioii. As Commissioner Aitchison has lamented : 

First, we will lose control of the examining staff. Even our 
recommendations with respect to competency are not to be con- 
sidered when their salaries are fixed by another body of the 
government."^ 

As to this one may comment that no longer will it be pos- 
sible for an Examiner to be deprived of promotion and 
pay because a petulant Commissioner dislikes his conduct 
of a particular i3roceeding. An Examiner enjoying Civil 
Service status, and independent of whims and prejudices, 
is hound to be a better Examiner than one who does not 
enjoy such freedom of thought and action. 

Of course, one who attempts to cover a subject so broad 
and intricate as this must necessarily leave much unsaid. 
To have discussed every point in detail would have con- 
sumed an inordinate amount of time. So, there will be 
those who will find points that have been omitted, and 
there will be those who will not agree with the views herein 
expressed. But, I can only say that I have done my best 
in the light of the size of the subject and the limited 
amount of time available for the preparation of this paper. 

I thank you for your attention and for your patience. 


DISCUSSION PERIOD 
Febeuaey 5, 1947 

Tlie Session Convened at S:00 p.m. 

Question ; Mr. Miller, I understand you to say that you 
do not think this Act expands the scope of judicial review 
of Commission orders in any respect. In that connection 

M ICC Practitioners’ Journal 26 at 27. 
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I am interested in the statement yon made of Judge 
Frank’s dissent about the woosh-woosh of the Commission 
in the rulings of the court; that on questions of evaluation 
the Commission has the final word. I wonder whether the 
provision in Section 8 to the effect that there must be a 
statement of the reasons for the finding would not go part 
of the way toward meeting Judge Frank’s objection there 
that the Commission had not fully stated the reasons upon 
which it found this valuation? 

Mh. Millee: There is no question that there is some 
merit in your position. What is provided there should be 
of some help in i3articular instances. But I think Judge 
Frank was lamenting the fact that no judicial review is 
provided in some tjqpes of cases so that you cannot get 
any of the questions before the court. In other words, 
suppose the Commission does not state its reasons and 
suppose it is one of those cases falling within the category 
on which no judicial review is provided. You still have 
no more remedy under this Act than you had before the 
Act was passed. 

Question: Does not this Act now permit review in a 
ease where the Commission has failed to comply with a 
statutory requirement, and is there not a statutory require- 
ment here that it fully state the reasons for its finding ! Yet 
in this case Judge Frank says the Commission did not f ully 
state the reasons for its findings. Why does it not follow 
that it has violated the statute? 

Me. Miller : I have not the slightest doubt that what I 
say to you now is going to be quoted against me some time 
in the future. But I am going to say it anyway. 

Your theory is that this statute would make judicial^ 
reviewable something that is not now judicially review- 
able. Is that true? 

Question : Yes. That a possible connection could be 
made for that point of view anyway. 
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Me. Millee: I wanted to get the issue clearly drawn 
between your position and mine. 

My view is that no act or proceeding or order is made judi- 
cially revie wable by this statute that is not already judicially 
reviewable. I am spealdng now, and limiting my answer 
strictly, to the Interstate Commerce Commission. In other 
words, if the Interstate Commerce Commission, in a pro- 
ceeding where its order is not judicially reviewable, vio- 
lates 14 or 40 provisions of the Administrative Procedure 
Act, it is my view that you cannot get that case before 
the court because it is basically not judicially reviewable 
and this statute does not make it so. I may have to try it 
some time and I may reverse myself by judicial decision, 
but that is my present view of it. 

Question : You do not think that the statute intended 
to make it reviewable ? 

Me. Millee: No. I think that the history of the statute, 
the Eeports of the Committees, make it perfectly clear 
that no judicial review is provided by this statute in in- 
stances where judicial review is not already provided by 
other statutes. The purport of it, as I understand it, was 
to see to it that judicial review, when granted, is real 
judicial review and not merely a matter of formality. I 
hope that your view is right and that mine is wrong. 

Question: It seems to me that you are making this 
language meaningless then. The Commission can go right 
ahead the way it has without stating its reasons and still 
be immune from review! 

Me. Millee: I think that is perfectly true in those in- 
stances where the Commission issues orders that are not 
made judicially reviewable. I hope I am wrong. I hope 
the court holds me to be wrong, but I am giving you my 
honest conviction about the statute at the present time. 

Question : Mr. Miller, you took the attitude that the 
new procedural regulations with reference to hearings and 
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examiners would be applicable in all eases x)resented before 
the Cominissioii. We Imov/ that the Commission has had 
the practice of setting nnmerons matters for hearings. But 
do not Sections 7 and 8 apply only to those matters which 
by statute are required to be made part of the record after 
opportunity for an agency hearing! In most instances my 
opinion is that the statute is silent and the Coimiiission 
merely exercises its discretionary i^ower in setting them 
for hearing! 

Mr. Miller; I think I would be inclined to agree with 
part of your statement aiij^vay. Bnt we have several dif- 
ferent kinds of proceedings before the Commission in 
which hearings are held. For example, the X railroad files 
an axjplication for authority to abandon a part of its 
mileage, or to extend a part of its mileage. Due notice 
must he given by publication in accordance vfith the 
statute. That i)roceeding comes under Section 1, iDara- 
graph 18 of the Interstate Commerce Act. As to that pro- 
ceeding, no hearing is required so far as the statute is 
concerned. 

Whether it be an abandonment or extension, let us say 
Mr. X, Mr. Y, Mr. Z, or three or three hundred people 
protest to the Commission or object. They read this 
notice in the paper and the notice says, ^Mf yon have got 
anything to say about it, notify the Interstate Commerce 
Commission.” The Interstate Commerce Coimiiission gets 
three to three hundred protests, so to speak. Of course, 
even though a hearing is not required by the statute in so 
many words, just fair dealing would require that those 
people he heard. So it has been the practice of the Com- 
mission since 1920 to accord a hearing in those cases and 
to accord that hearing at the place most convenient to 
those people who are protesting. Thus, we have a situa- 
tion where a hearing is required by the statute; another 
where a hearing is not required by the statute hut where 
it is accorded; and a third where no hearing is required 
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and no hearing is accorded. No question arises as to the 
case where the statute specifically requires the hearing. As 
to those cases where the statute is silent but the Commis- 
sion’s practice accords a hearing, it is my view that since 
the Commission accorded the hearing and construed the 
statute as in effect requiring a hearing, then those provi- 
sions of Sections 7 and 8 and 10 would be applicable. At 
least that is the position I would take. 

Question: The reason I put the ciuestioii is that most 
of the agency representatives appearing here have not 
taken that view. I did not knov/ whether the Commission 
had expressed itself on it. 

Mk. Miller: The Commission has not, so far as I know, 
expressed itself one way or the other on the subject. But 
a hearing is a hearing and in that one instance you have 
almost an implied requirement for a hearing. If the Com- 
mission is going to err on either side, it ought to err on 
the side of administrative justice in my opinion. 



THE ADMINISTEATIVE PEOCEDURE ACT IN ITS 
APPLICATION TO THE FUNCTIONS OP TtlE 
DEPARTMENT OF AGRICULTURE 
W. Carkoll Hunter 

The Supreme Court has recognized on several occasions 
that courts and administrative bodies are collaborative 
instrumentalities of justice/ The phenomenal growth of 
administrative tribunals in recent years is, as observed by 
Mr. Justice Frankfurter, in response to ‘Uhefelt need of 
governmental supervision over economic enterprise — a 
supervision which could effectively be exercised neither 
directly through self-executing legislation nor by the judi- 
cial process.”^ This need during the last two decades 
naturally and understandably led to the growth of admin- 
istrative agencies, and to the delegation to them not only 
of executive power but legislative and judicial powers as 
well. Variations in the scope of jurisdiction and discretion 
conferred and the procedures to be followed were con- 
comitants of the growth of these agencies in a series of 
emergencies that did not atford time for careful study 
of administrative techniques in their relation to long 
established methods of adjudication. 

Initial outcrys and misgivings concerning the adminis- 
trative process have gradually given way, however, to the 
sobering realization and ultimate conviction that certain 
functions of government borne of a complex society do not 
lend themselves to the traditional ways of legislatures or 
courts. The administrative process vras here to stay. The 
basic problem was one of accommodating the newcomer 
within the established framework of government. Judicial 

W. CakroIjTj HtrNTER is the Solicitor of the United States Department of 
Agriculture. 

^ United States v. Euzieka, .... U. S ,67 Sup. Ct. 207, 91 L. ed. 229 (1946) ; 

United States v. Morgan, 307 U. S. 183, 191, 59 Sup. Ct. 795, 83 L. ed. 1211 
(1939). 

Federal Communications Commission v. Pottsville Broadcasting Co., 309 
U. S. 134, 142, (30 Sup. Ct. 437, 84 L. ed. 656 (1940) . 
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self -limitation gradually established the respective spheres 
of courts and administrative agencies. There remained, 
however, a distinct lack of uniformity in the practices of 
various agencies, and occasionally also a lack of applica- 
tion of principles well established in the judicial process 
and acknowledged as tested safeguards of fair hearings 
and sound decisions aifecting personal and property rights. 
A seemingly infinite variety of economic problems dictated 
variations in techniques and in the breadth of permissible 
discretion, but it was recognized that through the process 
of administering broad declarations of policy ran a thread 
of similarity responsive to uniform treatment and cor- 
relation with established judicial iDrocesses. 

The history of legislative efforts during the last decade 
to simplify and render uniform the procedures of federal 
administrative agencies and to define their relation to 
the public and to the courts is familiar to all of us. Suffice 
it to say that in the Administrative Procedure Act® the 
ideas of the American Bar Association, interested scholars, 
judges, and the Attorney General’s Committee on Admin- 
istrative Procedure have been carefully sifted and inte- 
grated. The Act was enacted only after extensive hear- 
ings and a full expression of the views of interested agen- 
cies. It represents a progressive step forward despite the 
difficulties presented in an effort to deal generally with 
the functions of the numerous federal administrative agen- 
cies on a horizontal basis. 

The principal provisions of the Act may be briefly out- 
lined. The administrative agency must publish its organi- 
zation and such of its rules, procedural and substantive, 
as are intended for the guidance of the public, and it 
must also make available for the inspection of the public 
such of its records, including opinions and orders in adju- 
dication, as are not required to be published. The only 
exceptions to the informational requirements are matters 
of confidence and of internal management. Agency action 

^ CO sun. (UUC), 5 U, s. C. A. eh. 10. 

12 . ■ 
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consists principa,lly of rule-making and of adjudication. 
Tlie Act prescribes the manner in which agency action of 
a substantive nature must be taken and provides that any 
interested person may, except as precluded by other stat- 
utes, obtain a judicial review of the justiciable questions 
arising out of such action. The agency action may be 
formal or informal, depending on whether the final action 
taken is required by a governing statute to be based upon 
a hearing record. The right to judicial review is extended 
to agency action, v/ith the important distinction that the 
“substantial evidence” rule must be observed by the re- 
viewing court in cases where the review is required by a 
governing statute to be based upon an agency hearing- 
record. 

Procedural rules and substantive rules of a iioii-regula- 
tory nature, such as rules relating to agency management, 
public ]3roperty, loans, grants, benefits or contracts, are 
exempt from the rule-making process. Notice of any pro- 
posal to make a substantive rule of a regulatory nature 
must be published and an opportunity afforded to inter- 
ested persons informally to present their views. A rule 
may not become effective before thirty days following pub- 
lication. It is recognized that such an emergency may be 
presented that the notice cannot be given or that the rule 
must become effective prior to the expiration of the thirty- 
day period. Informality in the rule-making process gives 
way to formal proceedings where a governing statute re- 
quires the rule to be based upon an agency hearing record. 
The proceeding is then assimilated in most respects to the 
formal adjudicatory process in cases where a governing- 
statute requires agency adjudication itself to be based 
upon a hearing record. There are important exceptions to 
this; for instance, an agency need not observe segregation 
in the formal rule-making process and may, in an emer- 
gency, dispense with an intermediate decision by the pre- 
siding officer. The Act seeks to insure the utmost fairness 
in the rule-making and adjudicatory processes including 
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tlie disclosure of reasons wliich underlie agency action. 
Tlie requirement that examiners mtli independent status 
shall preside in all formal iJroceedings is intended to 
insure fair treatioent and to contribute to sound decisions. 

THE FUNCTIONS OP THE DEPxlRTMENT 
OF AGRICULTURE 

111 earlier years, the Department of Agriculture was 
engaged primarily in research related to the science of 
agricnltnre. Now, however, its power with respect to agri- 
culture and forestry are extensive and diversified. The 
Department of Agricnltnre is deeply concerned with every 
provision of the Act. It administers both regulatory and 
non-regulatory statutes, and in the exercise of its statutory 
powers it issues both procedural and substantive rules. 
Some of its substantive rules are informally issued and 
others are subject to the formal rule-making process of 
the Act. It also engages in agency adjudication. 

Non-regulatory Powers . — There are many departiriental 
powers of a non-regulatory nature which wdll be considered 
principally from the iDoint of view of the informational 
recpiirements of Section 3 of the Act. These are powers of 
the Agricultural Eeseareh xidministration, in the conduct 
of scientific research in agriculture; the Farm Credit 
Administration, Rural Electrification Administration and 
Farmers ’ Home Administration, in the broad field of agri- 
cultural credit; the Commodity Credit Corporation, in sup- 
porting ]3rices, granting subsidies, and making commodity 
loans, purchases and sales; the Soil Conservation Service 
and the Production and Marketing Administration, in 
forrrmlatirig and carrying out, through local committees 
of farmers and of agencies organized under state laws, 
practices designed to conserve the nation's greatest re- 
source — its soil; the Forest Service, in the management 
of our forest lands; the Federal Crop Insurance Corpora- 
tion, in affording additional security to fanners by pro- 
viding insurance against the loss of crops from drought 
and other unavoidable causes. These responsibilities in- 
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volve tlie promulgation of procedural and substantive 
rules, including declarations of policy and interpretative 
rulings, which are required to be published in the Federal 
Eegister pursuant to Section 3. Substantive rules in con- 
nection with these programs are exempt from the rule- 
making process of Section 4 since they relate either to 
public property, loans, grants, benefits or contracts. Any 
adjudication, as that term is defined in the Act, involved 
in these activities is exempt from the procedural require- 
ments of Sections 5, 7, and 8, because the adjudication is 
not required to be made upon the basis of an agency 
hearing record."^ 

Regulatory Powers . — The exercise of regulatory powers 
of the Department is subject not only to the informational 
requirements of Section 3 but also to the rule-making and 
adjudicative processes prescribed by the Act. These powers 
are conferred by more than a score of statutes. The more 
important statutes are as follows: the Packers and Stock- 
yards Act,® which provides for the regulation of rates and 
practices in connection with stockyard services and the 
handling of poultry; the Perishable Agricultural Com- 
modities Act, 1930,® which provides for the regulation of 
the handling of perishable agricultural commodities and 
prohibits unfair practices in connection therewith; the 
Commodity Exchange Act,'*' which provides for the regu- 
lation of commodity exchanges and prohibits unfair prac- 
tices in connection with transactions thereon; the Agricul- 
tural Marketing Agreement Act of 1937,® which provides 

^ Tlie Department’s responsibilities under the Contract Settlement Act, 58 
Stat. 699 (1944), 41 U. S. C. A. §§ 101-125, and the Surplus Property Act, 
58 Stat. 766 (1944), 50 U. S. 0. A. §§ 1611-1646, also are subject only to § 3. 

®42 Stat. 159 (1921), 7 U. S. C. A. §§ 181-229; 9 Code of Fed. Meg. 201- 
204, as amended in Cum. Supps. 1944, 1945, 11 Fed. Reg. 2630 (Mar. 14, 
1946), 9184 (Aug. 23, 1946). 

« 46 Stat. 551 (1940), 7 U. S. 0. A. § 499 (a) -499 (r) ; 7 Code of Fed. Reg. 46, 
as amended in Gum. Supp. (1943), 11 Fed. Reg. 224 (Jan. 4, 1946). 

^ 42 Stat. 998 (1922), 7 U. S. C. A. §§ 1-17 (a) ; 17 Code of Fed. Reg. 1-7, 100, 
as amended in Cum. Supp. (1944) and Parts 8-11, 150 added, Supp. 1945. 

®4S Stat. 31 (1933), 7 U. S. C. A. §§ 601-602, 608, 608(a)-608(e), 610- 
612, 613. See also 49 Stat. 781 (1935), 7 U. S. C. A. § 851 for -Anti-Hog 
Cholera Serum and Virus Regulation. 
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for the regiilatioii of the handling of specified agricul- 
tural eorniiiodities (milk and other commodities) for the 
purpose of maintaining the purchasing power of the i>ro- 
ducers thereof ; the Agricultural Adjustment Act of 1938,® 
which provides for farm marketing quotas for basic agri- 
cultural commodities; the Sugar Act of 1937/° which pro- 
vides for the regulation of marketing and importation of 
sugar; the United States Warehouse Act/^ which provides 
for the regulation of warehousemen storing agricultural 
commodities; the Tobacco Inspection Act/^ which provides 
for the designation of tobacco auction markets for federal 
inspection serAuce; the Meat Inspection Act/^ Avhich pro- 
vides for the insi)ection of meat; and the Federal Seed 
Act/^ which provides for the regulation of the handling 
of seeds. The Department also develops, under ajDpro- 
priate legislation, official standards for fruit and vegetable 
containers,’® cotton and cotton linters/® grains,” meats,” 

38 (1938). 7 U. S. C. A. §§ 1301, 1311-137C. 

1050 Stat. 1100 (1937), 7 U, S. 0. A. §§ 1100-1183; 7 Code of Jfed. Reg. 
801-802, 821 as amended in Cum. Supps. 1944, 1945, 11 Fed. Eeg. 705, 
1339, 2149, 2213, 2585, 2814, 3149, 3150, 3243, 4522, 5053, 5466, 5467, 5468, 
7563, 9732, 10256, 10575, 11441, 13691, 14609, 14610, 14611 (Jan. 18, 1946 
to Dec. 24, 1946), 12 Fed. Eeg. 249 (Jan. 0, 1937). 

39 Stat. 4S6 (1910), 7 U. S. C. A. §§ 241-273; 7 Code of Fed. Eeg. 101- 
114, 151, aa fimended in Cmn. Supps. 1944, 1945. 

49 Stat. 731 (1935), 7 U. S. C. A. §§ 511-511q. See Note 19 supra. 

’349 vStat. 731 (1935), U. S. 0. A. §§ 71-96; 9 Code of Fed. Eeg., (Supp. 
1.945) 251-279, as amended 11 Fed. Eeg. 7714 et seq. (July 13, 1946) desig- 
nated Parts 1-29, 11 Fed. Eeg. 11189 (Oct. 2, 1946). 

‘h53 Stat. 1275 (1939), 7 U. S. 0. A. §§ 1.551-1610; 7 Code of Fed. Eeg., 
(Cum. Supp. 1943) 201, as amended Supp. 1945, 11 Fed. Eeg. 7330 (July 2, 
1946). 

Standard Containers Act, 39 Stat. 673 (1916), 15 TJ. S. C. A. §§ 251- 
257 (i), 7 Code of Fed. Eeg. 41, as amended in Cum. Supp. 1943. 

United States Cotton Standards Act, 42 Stat. 1517 (1923), 7 U. S. G. A. 
§5! 51-65, and United States Cotton Futures Act, 39 Stat. 410 (1916), 26 U. S. 
G. A. §§ 1920-1935, 7 Code of Fed. Eeg. 27, as amended in Cum. Supp. 1944, 
and 11 Fed. Eeg. 4777 (May 2, 1946) ; and Part 28, as amended in Gum. 
Supp. 194.5. 

^■’'United States Grain Standards Act, 39 Stat. 482 (1916), 7 U. S. C. A. 
§§ 71-87, 7 Code of Fed. Eeg, 26, as amended in Cum. Supp, 1943 and 11 Fed. 
Eeg. 8711 (Aug. 13, 1946). 

Department of Agriculture Appropriation Acts, 43 Stat. 844 (1925), 
7 U. S. G. A. § 414, and Agricultural Marketing Act of 1940, 7 U. S. C. A. 
I 1622; Code of Fed. Eeg. 53, and §§ 53,101-53.117 as added by 11 Fed. Eeg. 
13995, et scq. (Dec. 3, 1946). 
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tobacco/'* naval stores/** peanuts/^ wool/® fresh and proc- 
essed fruits and vegetables, dairy products, and farm 
products generally.®® Grading and inspection are man- 
datory in some cases and optional in others. Quarantine 
regulations under appropriate statutes are issued in con- 
nection with the eradication of insect pests and plant and 
animal diseases.®'" The Second War Powers Act, Title III/^ 
authorizes the Department, by delegation of authority 
from the President, to make allocations of agricultural 
commodities, including food, for defense purposes, but 
agency action thereunder is subject only to the informa- 
tional requirements of Section 3 of the Administrative 
Procedure Act. 


Tobacco Inspection Act, 49 Stat. 731 (1933), 7 U. S. 0. A. §§ oll- 
511(q), and Tobacco Stocks and Standards Act, 45 Stat, 1079 (1929), 7 
U. S. 0. A. §§ 501-508, 7 Code of Fed. Ecg. as amended in Cum. Supps. 1944, 
1945, and 11 Fed. Eeg. 7967, 8712, 13099 (July 24, 1946 to Nov. 5, 1946) ; 
and Part 30. 

20 The Naval Stores Act, 42 Stat. 1435 (1923), 7 U. S. C. A. §§ 91-99, 7 
Code of Fed. Eeg. (Gum. Supp. 1943, Part 160) as amended, 11 Fed. Eeg. 
14665, et seq. (Dec. 27, 1946) ; 12 Fed. Eeg. 217 (Jan. 15, 1947). 

21 49 Stat. 1898 (1936), 7 U. S. 0. A. §§ 951-957. 

22 Wool Standards Act, 45 Stat. 593 (1928), 7 U. S. C. A. §§ 41o(b), 415(e), 
7 Code of Fed. Eeg. 31, as amended in Cum. Supp, 1943, 

2® Department of Agriculture Appropriation Acts, 43 Stat. 844 (1925), 
7 U. S. C. A, § 414, and Agricultural Marketing Act of 1946, 7 IT. S. 0. A. 
i 1622. 

Fruits and Vegetables: 7 Code Fed. Eeg. 51, as amended in Cum. Supp. 
1945, 11 Fed. Eeg. 13239, 13565, 13568, 14283, 14665 (Nov. 7, 1946 to Dec. 
27, 1946) ; 12 Fed. Eeg. 1 (Jan. 1, 1947) ; and Part 52, as amended in Cum, 
Supp. 1943, 11 Fed. Eeg. 12124, 12431, 13244 (Oct. 17, 1946 to Nov. 7, 1946). 
Creamery Butter 7 Code of Fed. Eeg. (Gum. Supp. 1943) Part 63. 

Eice: 7 Code of Fed. Eeg. CO, as amended in Cum. Supp. 1943 11 Fed. 
Eeg. 9840 (Sept. 7, 1946). 

Hemp Line and Tow; 7 Code of Fed. Eeg. (Gum. Supp. 1943) 64. 

Dried Whole Eggs : 7 Code of Fed. Eeg. (Supp. 1944) 65. 

2'^ Insect Pests; 33 Stat. 1269 (1905), 7 U. S. C. A. §§ 141-149; and Plant 
Quarantine Act, 37 Stat. 319 (1912), 7 U. S. C. A. §§ 151-167. 7 Code of 

Fed. Beg. 301-302, 319-321, 351-352, as amended in Cum. Supps. 1944, 1945, 
11 Fed. Beg. 705, 789, 1201, 2628, 2813, 4081, 4522, 5777, 6387, 6960, 7182, 
7651, 9731, 11810, 12923 (Jan. 18, 1946 to Nov. 1, 1946) and Part 323 added 
by 11 Fed. Eeg. 14585 (Dec. 21, 1946). 

Animal Diseases: 48 Stat. 528 (1934), 7 TJ. S. C. A. § 612(a), 37 Stat. 
506 (1912), 21 U. S. C. A. §§ 111-130. 9 Code of Fed. Eeg. 51-53, 58, 65, 66, 
71-77, 81, 91-96, as amended in Cum. Supp. 1944, 11 Fed. Eeg. 5855, 6816, 
12225 (May 30, 1946 to Oct. 18, 1946), 12 Fed. Eeg. 39 (Jan. 3, 1947). 

2® 56 Stat. 177 (1942), 50 U. S. 0. A. § 633. 
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The Judicial Officer and the Office of Hearing Exam- 
iners . — It will be observed from the preceding review that 
the Department engages extensively in rule-making and 
adjudication. Before engaging upon a more extended con- 
sideration of a selected few of these activities, a brief 
description of the manner in which the Department is 
organized to conduct the proceedings required under its 
varied regulatory programs may provide a helpful back- 
ground. 

Following the historic Morgan cases’® in which the 
vSiipreme Court stated that “he who decides must hear,” 
the so-called Schwellenbach Act^^ was i3assed which au- 
thorized the Secretary to delegate to an officer designated 
b}^ him the regulatory functions vested in him by statute. 
The Judicial Officer now exercises by delegation of author- 
ity the adjudicative powers of the Secretary, and some of 
the rule-making authority as v/ell. His function in these 
fields is one of final decision upon hearing before him or 
upon review of recommended decisions in proceedings sub- 
ject to the Administrative Procedure Act as well as those 
specificall}’ exempt therefrom. 

In compliance with the segregation reciuirement of Sec- 
tion 5(c) of the Administrative Procedure Act, a separate 
and independent Office of Hearing Examiners has been 
created which is responsible for the conduct of all hear- 
ings in connection with formal rule-making or adjudica- 
tion subject to Sections 4, 5, 7 and 8 of the Act. Where 
the Department, or one of its bureaus, appears in an 
advocative capacity it is represented by an attorney desig- 
nated by the Solicitor. Attorneys from the Solicitor’s 
Office may also serve as hearing officers in informal rule- 
making proceedings and in other eases set forth in the 
exceptions to Section 5, such as reparation proceedings 

Morgan v. United States, 298 U. S. 468, 56 Snp. Ct. 906, 80 L. ed. 1288 
(1936); 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 (1938); United States 
V. Morgan, 307 U. S. 183, 59 Sup. Ct. 795, 83 L. ed. 1211 (1939) ; 313 U. S. 
409, 61 Sup. Ct. 999, 85 L. ed. 1429 (1941). 

-^ 54 Stat. 81 (1940), 5 U. S. C. A. §i 516 (a) - 016 ( 0 ). 
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under the Perishable Agricultural Commodities Act and 
the Packers and Stockyards Act. Investigatory fiinctions 
are performed exclusively by investigators, auditors and 
accountants operating under the direction and supervision 
of adininistrative bureaus. Complete segregation of exam- 
iners from the prosecutory and investigatory functions 
has been achieved. It should be observed, however, that 
the provisions of the Act relating to the appoiiitment and 
tenure of examiners do not become effective until June 
11, 1947. 

THE EFFECT OF SECTION 3 ON THE 
DBPAETMENT OF AGRICULTURE 

The informational requirements of Section 3 became 
effective September 11, 1946. The Department was re- 
quired to publish on or before that date and to keep cur- 
rent thereafter (1) its central and field organization, (2) 
the procedures by which its functions are performed, and 
(3) substantive rules adopted in accordance with law. The 
organizational statement was required to indicate all final 
delegations of authority and the places where information 
could be obtained. The procedural statement was required 
to indicate the forms required and the general scope and 
contents of papers, reports, etc., that must be used. 

Many of these materials had already been published in 
some form, but the subjects frequently were not separately 
stated as now required by the Act. After discussions with 
representatives of the National Archives and other govern- 
ment agencies for the purpose of adopting a reasonably 
uniform procedure, the Department decided to publish on 
September 11, 1946, a completely new statement separately 
stating the organizational and procedural materials. This 
statement was prepared with considerable care, and was 
intended to be as simple and readable as possible in order 
that it might be of maximum use to the public.^® Conse- 
quently, lengthy and detailed rules applicable to particular 


11 Fed. Reg. 233-301. 
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programs were not reprinted in full, but they were iden- 
tified briefly and cross-references were given to the prior 
detailed publications. 

It has been generally considered that publication of sub- 
stantive rules (and statements of general policy and inter- 
pretations), issued prior to September 11, was not 
required by the Act. For the most part, however, the 
Department’s rules already appeared in the Code of Fed- 
eral Eegulations, although frequently they combined both 
substantive and X)roeedural matters. The organizational 
statement has been amended from time to time as changes 
have occurred, rules of practice have been revised, and all 
substantive rules issued after that date have been pub- 
lished. Opinions and orders in the adjudication of cases 
have for years been published in the Agricultural Deci- 
sions.-'*’ 


EULE-MAKINCI FUNCTIONS OF THE 
DEPARTMENT OF xVGEICULTUEE 

The definitions of “rule” and “rule-making” in the 
Administrative Procedure Act are very broad, and include 
within their scope such a variety of administrative actions 
of the Department that it is impracticable to discuss all 
of them in detail. A discussion of each rule-making func- 
tion is not necessary, however, in order to indicate the 
effect of the Act. 

The informal rule-making process under Section 4 of 
the Act is applicable in the exercise of the regulatory 
powers of the Department mentioned above, except those 
presently discussed as coming within the formal rule- 
making process of Sections 4, 7, and 8, of the Act con- 
sidered in combination. The volume of informal rule-mak- 
ing is indicated in the forepart of this paper. It may be 
observed that the informal rule-maldng process imposes 
no serious obstacle in compliance. Three things only are 


Moiitlily publication was initiated iix January, 1942. Copies are available 
through the Superintendent of Documents, U. S, (rovernment Planting Office. 
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reqnired; firstj a formal notice of the proposed rule; sec- 
ondly, an opportunity ajBforded to interested persons to 
submit their views either orally or in writing, and thirdly, 
postponement of the effective date of the rule for a period 
of not less than thirty days following its publication. It 
is recognized also that in an emergency the notice cannot 
be given or that the rule must become effective prior to 
the expiration of the thirty-day period. The requirements 
of Section 4 do little more than perpetuate the procedure 
which the Department has followed in many instances 
heretofore. 

The formal rule-making process prescribed by Sections 
4, 7, and 8, considered in combination is applicable to 
marketing orders issued under the Agricultural Market- 
ing Agreement Act of 1937,^® rate orders issued under the 
Packers and Stockyards Act,®^ and market allotments made 
under the Sugar Act of 1937,^^ all of which regulations, as 
required by the respective acts, may only be issued upon 
the basis of an agency hearing record. 

Marheting Orders under the Agricultural Marketing 
Agreement Act of 1937. — The Agricultural Marketing 
Agreement Act of 1937^® provides for a regulatory sj^s- 
tem that is in many respects unique. The purpose of the 
act is to establish orderly marketing conditions for cer- 
tain named agricultural commodities. Those marketing 
conditions are intended to establish prices to farmers at 
a level that will give the commodities a purchasing power 
with respect to articles that farmers buy equivalent to 
the purchasing power of the coimnodities during a specified 
base period. In order to accomplish the purpose of the 
act, the Secretary is authorized to issue orders applicable 
to handlers of the commodity. The act sets forth in detail 
the purpose of orders, prescribes the manner in which they 

See Note 8, 

See Note 5, supra, 
f^ee 'Note 10, supra. 

The act reenacted with amendments the marketing provisions of the 
Agricultural Adjustment Act, 48 Stat. 31 (1933), 7 U. S. 0. A. § 601. 
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shall he issued^ the terms they shall contain, and provides 
for their enforcement. Provision is made also for admin- 
istrative relief and judicial review of administrative 
rulings. 

Milk is one of the commodities subject to the provisions 
of the act, and its marketing is being regulated by orders 
of the Secretary in twenty-nine milk marketing areas. Each 
order is regional in application, and its terms are tech- 
nical.^'^ 

Milk orders are designed to stabilize the market for milk 
by establishing a uniform minimum price which all han- 
dlers shall pay producers for milk delivered during the 
previous nioiith. A t^^pical order with a market-wide pool 
(the type of order hereafter referred to) provides for the 
classification of all milk marketed within the area accord- 
ing to its use by the handlers, and a “use value’’ is 
assigned to each class. Milk used in fluid form usually 
has a higher value than milk used in other forms. The 
individual farmer, however, does not receive the use value 
applicable to the milk he sells to a iDarticular handler. 
Instead, each handler reports to the Market Administrator 
each month the total quantity of milk devoted by him to 
each classified use, and the total use values for all han- 
dlers is divided by the total quantity of milk delivered by 
all producers to arrive at a blended price to be paid by 
all handlers to all iDroducers. 

However, as use values among handlers will vary with 
the percentage of milk distributed in each class, the uni- 
form price paid by handlers will create inequities among 
handlers unless an adjustment is made. This adjustment 
is accomplished by a producer-settlement fund or equali- 
zation pool. If the total uniform price paid by a handler 
is less than the aggregate use values applicable to the 
milk handled by him (this would be the ease, for example, 

«mnited States v. Euzieka, .... U. S. ...., 67 Sup. Ct. 207, 91 L. ed. 229 
(1946) ; Queensboro Farms Products v. Wiekard, 137 F. (2d) 969, 974 
(C. G. A. 2d, 1943). 



356 


Depaetment of Agkigtjltuee 


if all tlie iiiiilv handled by him was resold in fluid form), 
the difference must be paid into the producer-settlement 
fund. Similarly, if the total uniform price paid by a han- 
dler is greater than the aggregate use values assigned to 
his milk, he may withdraw the difference from the fund. 
In this manner, each handler is enabled to pay his pro- 
ducers the same price as other handlers pay their 
producers. 

The procedure for issuing a milk order is as follows: 
Whenever the Secretary believes that the issuance of an 
order will tend to effectuate the policy of the act, notice 
is given of a public hearing on the proposed program and 
at such hearing all interested persons are given an oppor- 
tunity to be heard. If the Secretary determines upon the 
basis of the evidence introduced at the hearing that the 
issuance of the order will tend to effectuate the purpose 
of the act he makes a finding to that effect. A tentative 
marketing agreement containing the same regulatoiy pro- 
visions as the proposed order is then submitted to the 
handlers of milk within the area for signature, and the 
proposed order is submitted to the producers of such, milk 
for approval. If the handlers of 50% or more of the milk 
marketed within the area sign the agreement, and if at 
least two-thirds of the producers or the producers of at 
least two-thirds of the milk marketed in the area approve 
the order, it may become effective. The order may also be 
issued if the necessary approval of the producers is ob- 
tained and the Secretary finds, with the approval of the 
President, that the refusal of the handlers to sign the 
agreement tends to prevent the effectuation of the policy 
of the act and that the issuance of the order is the only 
practicable means of accomplishing that result. 

Sections 4, 7, and 8, of the Administrative Procedure 
Act do not require many changes in procedure. It has 
always been the practice to publish notice of the public 
hearing, together with a copy of the proposed order, in 
the Federal Eegister, and this conforms with the require- 
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iiieiits of Section 4(a), Prior to Deeemlber 11, 1946, a 
liearing upon a proposed order was conducted by an exam- 
iner designated by the Solicitor. Since that date examiners 
have been designated by the Office of Hearing Examiners. 
Section 7(b) specifies the powers of hearing officers, but 
they do not materially differ from the powers previously 
exercised by such officers. Section 7(c) reciuires the rule 
(i.e., the milk order) to be sn,pi)orted by reliable, proba- 
tive, and substantial evidence in the record. This is in- 
tended to be a guide to the agency and for purpose of 
judicial review Section 10(e) states the faniiliar •‘substan- 
tial evidence’’ rule. Following the hearing, interested 
persons are permitted to file proposed findings and con- 
clusions and briefs. The record is then reviewed by dairy 
and marketing specialists, and a report and a recom- 
mended order are issued b)'^ an xissistant Administrator 
of the Production and Marketing Administration to which 
interested ])ersons may address exceptions. Occasionally 
there arises, usually in connection with an amendment to 
an existing order, a need to dispense with the practice of 
issuing a recommended order. In order to comply with 
Section 8, the Rules of Practice^® now contemplate that, 
in such a case after hearing, interested persons may file 
proposed findings and conclusions and the intermediate 
decision may be omitted upon a finding b^^- the Secretai*}?" 
that the due and timely execution of his functions imx3era- 
tivety and unavoidably so require. In such situations, 
Section 4 will also require a minor change in procedure 
in that the effective date of a milk order must be not less 
than thirty days after its publication, unless the Secretary, 
upon good cause, finds that an earlier date is desirable. 

The “exquisitely complicated” character of milk regula- 
tion has been einjjhasized by the courts, in litigation involv- 
ing milk marketing orders, and in Qiieensboro Farms 

Seu. Doe. No. 248, 79th Cong., 2d Sess, (194(5) p. 228. 

7 Code of Fed. Eeg. 900, as amended in Cum. Supp, 1945, li Fed. Eeg. 
7737 (July U-), :I946). 
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Products V. Wiekard,®' tlie Second Circuit Court of 
Appeals stated tliat the mill?; problem in conjunction with 
our milk marketing orders ‘‘'is so vast that fully to com- 
prehend it would require an almost universal knowledge 
ranging from geology, biology, chemistry, and medicine, 
to the niceties of the legislative, judicial, and administra- 
tive processes of government.” The up and down pattern 
of milk production in many production areas coupled 
with rapid changes in economic conditions calls for fre- 
quent hearings in order to effectuate the necessary changes 
in the classification of milk and the specification of mini- 
mum prices that handlers shall pay to producers. Eco- 
nomic conditions frequently are such that hearings must 
he called on minimum notice, and the necessary changes 
made effective forthwith. A hearing of this type, com- 
monly referred to as a promulgation hearing, has been 
aptly described by the Seventh Circuit Court of Appeals 
in ITiiited States v. Wrightwood Dairy Co.,"® arising under 
the Chicago milk marketing order : 

The object of such a hearing is not only to afford the individuals 
the opportunity of airing their objections to the proposed, scheme 
of things, but is also to give the administrators the chance of 
obtaining information which might have been overlooked or other- 
wise not available to them. 

The realities of the situation are clear. In the ease of many 
proposed agreements [and orders], hnndreds of people may be 
present at a hearing and every iiidividnal would lie equally desir- 
ous of insuring the maximum protection of his own intei'ests. li: 
the eqiiivaiciit of court proceedings were granted to each T)ei‘son, 
or even lo groups, the hearing would be unwieldy and not sus- 
ceptible to a satisfactory conclusion. Obviously, a moi-e workable 
balance must ])e struck between administrative efficiency and the 
protection of individual rights.®® 

137 F. (2d) 069, 975, (C. C. A. 2d, 1943). 

127 P. (2d) 907, 910, (C. C. A. 7th, 1942). 

This desci-iptioa of a promulgation hearing is strUdiigly similar to the 
explanation by :\Ir. Edwin G. Nonrse, Director of the Institute of Economies 
of the Brookings Institution in Ms book, “Marketing Agreements under the 
AAA” (i>p. 34-37). This is a field in which the Dejiartment, in seeking the 
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Sections 7 and 8 of tlie Administrative Procedure Act 
require a proceeding of this character to be conducted ac- 
cording to the same criteria specified for adversary or 
quasi- judicial proceedings. Our experience under the 
Administrative Procedure Act is insufficient at jjresent to 
permit our setting forth the problems that maj" be encoun- 
tered ill this respect. This is, however, a matter of con- 
siderable concern to us, inasmuch as the milk marketing 
orders must be operated with facility and without delay in 
order to achieve the economic result specified in, the Agri- 
cultural Marketing Agreement Act of 1937. 

Fruits and vegetables, with certain exceptions, are also 
subject to the provisions of the AgTicnltiiral Marketing 
Agreement Act of 1937, and many marketing orders have 
been issued with respect to them. The general purpose of 
the orders is the same as the purpose of milk orders : the 
estahlishment of such orderly marketing conditions as will 
result ill the payment to farmers of prices that will give 
fruits and vegetables a purchasing power equivalent to 
their purchasing power during the base period. Unlike a 
milk order, hov/ever, a fruit or vegetable order does not 
fix prices. It may limit the quantity, grade, or size of the 
commodity that be handled and apportion the total 
quantity to be handled equally among producers. 

The procedure for issuing a fruit or vegetable order is 
exactly tlie same as it is for a milk order, and the fore- 
going comments with respect to the effect of the Admin- 
istrative Procedure Act are applicable. In addition, the 
Act has liad one collateral hnt important effect. Fruit 

ecoiioniie goal set fortli in the statutCj is not dealing with concrete factors, 
“but with factors that are extremely intangible, such as different types of 
economic situations, broad objectives that must be defiuitiaed to meet con- 
crete situations, different methods of control, technical methods and procedures, 
and a variety of relationships.” (Hearings before Subcommittee No. 4 of the 
Committee on the Judiciary on H. E. 4236, H. B. 6198 and H. E. 6324, 76th 
Gong., 1st Sess, (1939) at 161). The Department exijressed its view that a 
proceeding of this type should not be “classified as judicial iu character or 
amenable to the formalities of procedure which typify judicial proceedings.” 
(Hearings before Subcommittee No. 4 of the Committee on the Judiciary on 
H. E. 4236, H. E. 6198, and H. E. 6324, 76th Gong., 1st Sess. (1939) at 82). 
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and vegetable orders frequently contemplate the issuance 
of volume, grade, and size regulations by the Secretary 
at weekly or bi-weekly intervals during a short marketing- 
period. For exam|)le, an order designed to prevent the 
premature marketing of Georgia peaches, which experi- 
ence has shown tends to create unfair competition and a 
disrupted market, obviously can not specify volume, grade, 
and size regulations for a marketing season one, two or 
three years in advance. Those regulations must be issued 
during the time the crop is ripening and must be made 
effective almost immediately. Piuor to the passage of the 
Administrative Procedure Act, the necessary data could 
be compiled and submitted to the Secretary in a compara- 
tively short time and it was customary to issue on a Sat- 
urday a rule intended to become effective the following 
Monday. However, under rules now pertaining to the 
filing and publication of materials in the Federal Begister, 
a delay is occasioned which necessitates issuance of regu- 
lations based upon data that is not as recent as was for- 
merly the case. This can be obviated only in cases where 
actual notice of a volume, grade and size regulation can 
be given to the persons affected. 

Sugar Quotas under the Sugar Act of 1937. — The Sugar 
Act of 1937 provides for the establishment of quotas for 
domestic and foreign sugar producing areas and for the 
allotment of the area cpiota among the persons who market 
or import sugar. Although the quota provisions of the act 
were suspended by Presidential Proclamation in 1942, 
because of the emergency created by the war (Proc. No. 
2551, April 13, 1942), and are still suspended, they consti- 
tute one of the Department’s important regulatory pro- 
grams during normal times. 

The Sugar Act directs the Secretary to determine for 
each calendar year the total amount of sugar needed to 
meet the requirements of consumers in the continental 
United States. After that determination has been made. 


See Note 10, supra . 
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the Secretary is required to establisii quotas for all sugar- 
prodiiciiig areas by allocating the total need of the con- 
sumers in the continental United States among conti- 
nental sugar-prodiicing areas, Hawaii, Puerto Kieo, the 
Virgin Islands, the Eepublic of the Philippines, and for- 
eign countries. The allocation is determined by percentages 
set forth in the act. The act then prohibits the importa- 
tion of vSiigar or the marketing of sugar in intervState 
commerce, or in competition witli sugar shipped in inter- 
state or foreign commerce, in excess of the quota for the 
area. If during any calendar year the Secretary deter- 
mines that a particular area will not be able to market 
the full cpiota for the area he may revise the quotas for 
the other areas by prorating the deficit among them. The 
Secretary may also allot the quota for any area among 
the persons who import or market sugar in the area, and 
the marketing or importation of sugar in excess of the 
allotment is |)rohibited. 

The determination of the total amount of sugar needed 
to meet the requirements of consumers and the establish- 
ment of quotas for sugar-producing areas are not subject 
to the formal rule-making i^rovisions of Sections 7 and 8 
of the Administrative Procedure Act because they are 
not required to be made on the basis of a hearing record. 
They are, however, subject to the informal rule-making 
process of Section 4. Although the factors to be con- 
sidered by the Secretary when determining total needs 
and the exact percentages to be used for establishing area 
quotas on the basis of total needs are si)eeified in the 
statute, it will be necessary for him to give notice of pro- 
posed rule-making and to afford interested persons an 
opportunity to submit data or arguments either orally or 
in writing. In this respect the Act changes previous 
practice. 

But the allotment of area cpotas to individuals nmst be 
made upon the basis of a hearing record and is, therefore, 
subject to the formal rule-making process of Sections 7 
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and 8. These sections, however, require no substantial 
change in the x^rocedure. As was indicated in the discus- 
sion of milk orders, the requirements of Section 4(a), 
notice of hearing, Section 7(a), ciualifications of presiding 
officer, Section 7(b), powers of presiding officers, and Sec- 
tion 7(e), substantial evidence requirement, are consistent 
with prior procedures in the Department. As in the case 
of milk orders, Section 8 will reciuire that interested per- 
sons be given an opportunity to submit proposed findings 
and conclusions or exceptions after the hearing and before 
a final decision by the Secretary. Section 4 will recpiire 
the elective date of the allotment of cxuotas to be not 
less than thirty days after publication unless an earlier 
date is found to be necessary. 

Bate Orders under the Packers and Stockyards Act, 
1921, as amended , — The Packers and Stockyards Act^^ 
gives the Secretary jurisdiction over packers and stock- 
yards and the operation of market agencies and dealers, 
engaged in buying and selling livestock at stockyards. The 
act gives the Seeretarj' similar jurisdiction over live- 
poultry handlers in certain cities. 

In general, the act establishes requirements governing 
livestock transactions. Services furnished to livestock 
shippers must be adequate. Charges for stockyard serv- 
ices shall be reasonable. Accurate weighing of livestock 
is required. Consigned livestock is to be sold under com- 
petitive conditions. Commission firms must account fully 
and correctly to their principals and stockyard companies, 
market agencies, dealers, and packers shall not engage in 
unfair, deceptive, or discriminating practices. 

Schedules of all rates must be filed with the Secretary. 
Either upon his own initiative or upon the basis of a com- 
plaint, the Secretary may, after a reasonable notice, ini- 
tiate a hearing to determine the lawfulness of a rate, and 
a proposed rate may be suspended for not more than sixty 
days pending the hearing. After a full hearing, the Secre- 


Seo Note 5, s ^ ipra . 
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tary may prescribe reasonable rates if be determines that 
the schedule of rates on tile is unreasonable. The issuance 
of rate orders is subject to the formal rnle-iiiaking process 
of Sections 4, 7, and 8 of the AdministratiYe Procedure 
Act because the orders are required to be based upon a 
hearing record.'^- The examiner, however, may freely con- 
sult rate experts and other qualified administrative per- 
sonnel in tlie development of a recoimnended rate order 
since under Section 5(c) the principle of segregation in 
adjudications is not applicable to rule-making. 

ADJUDICATORY FUNCTIONS OF THE DEPARTMENT 

Adjudications not subject to Sections 5, 7, and 8. — Adju- 
dication is defined as ‘‘agency process for the formulation 
of an order.” An “order” is defined as “the whole or any 
part of the final disposition (whether affirmative, negative, 
injunctive, or declaratory in form) of any agency in any 
matter otlier than rule-making but including licensing.” 
The exceptions enumerated in Section 5, however, exclude 
from the application of Sections 5, 7, and 8 functions which 
otherwise would fall vvithin this broad definition. 

First, niaiiy functions exercised by agencies in the De- 
partment of Agriculture, such as programs relating to agri- 
cultural credit, price supports, subsidies and the manage- 
ment of forest and snhmarginal lands have never been con- 
sidered adjudicative in nature and are now exempt from 
the formal procedural requirements of Sections 5, 7, and 8 
by virtue of the provision limiting the application of those 
sections to eases of “adjudication required hy statute to be 
determined on the record after opportunity for agency 
hearing;.” It has already been noted that they are also 
exempt from the rule-making process. 

The second group of cases, traditionally adjudicatory in 

Althougli not a}jecniicaily required by tlie statute, the rates are determined 
by the Seereiai’y and reviewed by the courts upon the agency hearing record. 
Acker r. United States, 2D8 U. S. 42C, 434, 56 Sup, Ct. 824, SO L. ed. 12.57 
{1936). 
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nature, wliicli bulk fairly large in the volume of proceedings 
conducted by the Department, are reparation proceedings 
under the Packers and Stockyards Act-^ and the Perishable 
Agricultural Commodities AcP^ which may lead to an 
award of damages. The Secretary’s determination of any 
matter involved in these proceedings is exempt from the 
requirements of the Act for the reason that it is subject to 
a subsequent trial de novo in the district court. 

Within this exception may also be included hearings au- 
thorized by the Capper-Yolstead Act.‘^® Pursuant to that 
act, if the Secretary believes that a cooperative association 
engaged in processing, handling and marketing agricultural 
products is monopolizing or restraining trade in interstate 
or foreign commerce to such an extent that the price of a 
commodity is enhanced, he may issue a complaint and an 
order to show cause why a cease and desist order should not 
be entered. The statute provides that upon judicial review 
of a cease and desist order issued, after hearing upon the 
complaint, the findings of the Secretary shall be prima facie 
evidence of facts and that either side may adduce additional 
evidence. The association, therefore, is assured of a trial 
de novo. 

A third category of adjudications which are exempt from 
the procedural and examiner requirements of the Act are 
decisions of the Secretary based solely upon inspections and 
tests. Under the Grain^*' and Cotton Standards Acts^^ and 
the Tobacco Inspection AeV® if a dispute arises as to 
whether the grade of grain, cotton or tobacco determined 
by an inspector conforms to the standard of the specified 
grade, an appeal may be taken to the Secretary w%o is 
authorized to cause such investigation and tests to be made 
as he may deem necessary to determine the true grade. The 

42 Stat. 163 (1921), 7 IJ. S. C. A. § 210. 

« 46 Stat. 534 (1936), 7 IT. S. 0. A. §§ 499(f) -499(g). 

42 Stat. 3S8 (1922), 7 U. S. C. A. §§ 291-292, 
vSee Note 17, sit 2 }ra. 

See Note 16, swpra. 

^ See Note 19, jswpro. 
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findings of the Secretary, after hearing, are prima facie 
evidence of the facts in the courts of the United States/'^ 
xilthongh the inspection may not he the sole basis for the 
determination in view of the hearing contemplated by the 
statute, necessarily it will ordinarily be the chief basis for 
the decision. The Department also carries on many func- 
tions which involve decisions based upon inspections where 
no hearing is provided by statute. They include certifica- 
tions by the Secretary that apples and pears tendered for 
export comply with minimum standards for export 
grades decisions involving seizure and sale of any dan- 
gerous caustic or corrosive substance shipped in interstate 
or foreign commerce decisions based upon inspections 
which result in seizure and destruction of contaminated, 
worthless or dangerous viruses, serums, etc.;®- and other 
similar decisions arising in the administration of laws 
relating to the eradication of plant and animal diseases.®^ 
In these fields of administrative action, formal proceedings 
do not serve a very useful purpose and it is recognized that 
the more imx)ortaiit element is the judgment of the in- 
spector. 

Adjudications Subject to Sections 5, 7 and 8 . — The provi- 
sions of Sections 5, 7 and 8 apply to cases of adjudication 
“required by statute to be determined on the record after 
opportunity for an agency hearing.” Although the statutes 
administered by this Department authorizing action of an 
adjudicatory nature do not as a rule provide specifically 
that the decision shall be made upon the record of a hearing, 
pro’dsioas for judicial review’' make quite clear the con- 

-‘''40 .stat. nu,7 (1923), 7 U. S. 0. A. § 54; 39 Stat. 414 (1916), 7 IT. S. 
0. A. g 78; -19 Stat. 733 (1935), 7 U. S. C. A. § 511(f). 

48 Stat. 123 (1933), 7 U. S. 0. A. §§ 581-589, 7 Code of Fed. Reg. 33, 
•AS amended Cum. Suiop. 1943 and as revised, Supp. 1944. 

Federal Caustic Poison Act (1947), 15 U. S. C. A. §§ 401-411, 21 Code of 
Fed. Reg. 175. 

37 Stat. 832 (1913), 21 U. S. G. A. §§ 151-158, 9 Code of Fed. Reg. 101- 
102, 108-112, 114-121, as amended in Cum. Supp. 1945. 

See Note 19, 
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gressional intent that such shall be the ease.“^ Other statutes 
contain no reference to decision ‘‘on the record” nor any 
specific provision for judicial review.®^ The legislative his- 
tory of the Administrative Procedure Act, however, indi- 
cates that where a statute authorizes agency action of an 
adjudicatory nature after hearing it wdll ordinarily be im- 
plied that the decision shall be based upon evidence adduced 
at the hearing. Eeference has been made to disputes arising 
out of the grading of grain and certain other commodities 
in which inspections and tests play a dominant role even 
though a hearing is provided for. These, however, do not 
constitute an exception to the general principle above be- 
cause those statutes also provide that the Secretary’s find- 
ings shall be only prima facie evidence of the facts in any 
court. 

The Department, after the submission of the report of 
the Attorney General’s Committee on Administrative Pro- 
cedure,®® caused to be made comprehensive revisions of its 
rules of practice with respect to such adjudications as are 
now subject to Sections 5, 7 and 8 of the Administrative 
Procedure Act. The revisions attempted to conform these 
procedures to the suggestions made by the Attorney Gen- 
eral’s Committee. 

Provision was made for prehearing conferences to define 
and limit the issues in such proceedings. After the hearing, 
the parties were given an opportunity to file proposed find- 
ings of fact and conclusions of law and briefs upon the law 
and the facts. The examiner or presiding officer was re- 
quired to issue a recommended decision, and the parties 

See Commodity Exchange Act, 42 Stat. 1001 (1922), 7 U. S. C. A. i§ 
9-10; Packers and Stockyards Act, 42 Stat. 161 (1921), 7 U. S. C. A. §§ 
193-194; Federal Seed Act, 55 Stat. 1275 (1939), 7 XT. S. 0. A. §§ 1559-1600; 
Agricultural Marketing Agreement Act, 52 Stat. 215 (1937), 7 IT. S. 0. A. 

§ 608(c) (15); Agricultural Adjustment Act, 52 Stat. 62 (1938), 7 IJ. S. 
0. A. §§ 1361-1368. 

^ ®-* United States Cotton Standards Act, 42 Stat. 1517 (1916), 7 U. S. C. A. 
§§ 51-65; United States Grain Standards Act, 39 Stat. 482 (1916), 7 U. S. 
0. A. §§ 71-S7; Virases, Serums, etc., 37 Stat. 319 (1912), 21 U. S. 0. A. §§ 
151-158. 

“6 Sen. Doc. No. 8, 77tli Cong., 1st Sess. (1941) . 
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were afforded an opportunity to file exceptions and to make 
oral argument before the Judicial Officer. Cross-examina- 
tion was permitted. Subpoenas were obtainable upon re- 
Cj[uest of a party with a proper showing. Procedure was 
prescribed for the taking of depositions. In view of these 
revisions, the Administrative Procedure Act required only 
minor procedural changes. The Act, however, provides for 
a more definite segregation of functions between the pre- 
siding officer and employees engaged in investigative and 
prosecutive functions. Prior to the Act, responsive plead- 
ings were not required by the rules of practice. Noav such 
pleadings are required in all cases. 

Section 9(b) of the Act provides that, except in cases of 
wilfulness or when public safety or health requires a 
licensee, prior to the initiation of a proceeding for the with- 
drawal, suspension, revocation or annulment of a license, 
shall be informed of the facts which would constitute the 
basis of such proceeding and afforded an opportunity to 
demonstrate or achieve compliance with all lawful require- 
ments. This procedure has been follow^ed in many instances 
in the past and is now applicable in all license cases. 

The, programs under the following acts account for most 
of the adjudicatory proceedings in the Department : 

Pachers and Stockyards Act . — The general purpose of 
this act is to prohibit unfair and discriminatory practices 
in transactions in livestock at stockyards, and to require 
just and non-discriminatory rates for stockyards services. 
The provisions of the act have been extended to trans- 
actions of poultry dealers and handlers on designated 
markets. The act also prohibits packers from engaging 
in unfair and discriminatory practices. All market agen- 
cies and dealers on stockyards posted by the Secretary are 
required to register with the Secretary. Persons engaged 
in carrying on the business of a poultry dealer or handler 
in a market designated by the Secretary are required to 
obtain a license. The Secretary is authorized to exercise the 
following adjudicatory functions upon condition that his 
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action be based upon the record of an agency bearing’. 

(a) The registration of any market agency or dealer may 
be snspeiided, and a cease and desist order may be issued 
against any market agnncy or dealer, for failure to render 
reasonable stockyard service, for engaging in tlie unfair 
practices prohibited by the Act, or for charging rates other 
than those filed with or prescribed by the Secretary. 

(b) A cease and desist order may be issued against any 
packer who has engaged in unfair and diseriminatory 
practice. 

(c) A license may be refused to any applicant who within 
a period of two years has engaged in practices of the nature 
of the practices prohibited by the Act, or has been responsi- 
ble for actions which have resulted in the revocation of a 
license. 

(d) A license may be suspended or revoked if the licensee 
has engaged in a xjractice prohibited by the Act. 

Perishable Agricultural Commodities Act 1930, as 
amended . — The purpose of the act is to suppress unfair 
and fraudulent practices in the marketing of perishable 
agricultural commodities, including fruits and vegetables, 
in interstate or foreign commerce. It seeks to accomplish 
this by (1) requiring that commission merchants, dealers, 
and brokers obtain a license, (2) recpiiring licensees to keep 
records of transactions, (3) prohibiting improper practices, 
(4) requiring accounting, (5) and authorizing the investiga- 
tion of complaints, the issuance of reparation orders, the 
publication of facts concerning violations and, based on 
the record made at an agency hearing, the refusal, suspen- 
sion or revocation of licenses. 

Adjudicatory proceedings, subject to Sections 7 and 8 of 
the Administrative Procedure Act are provided for in 
connection with the administration of this act. The Secre- 
tary may in these proceedings take the following action 
upon evidence adduced at a hearing ; 

(a) Refuse to issue a license if he finds that the ap- 
plicant has previously been responsible in whole or in part 
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for a violation of the act for which the license of the ap- 
plicant or a partneTship or a corporation in which he had 
a responsible position was revoked. 

(b) Refuse to issue a license if he finds that at any time 
within two years the applicant has been responsible in 
whole or in part for any flagrant or repeated violation of 
Section 2 of the act or has failed to pay a reparation order 
within the period prescribed. 

(c) Refuse to issue a license if he finds that the applicant 
has within two years engag'ed in a practice of the nature of 
the practices prohibited by the act. 

(d) Suspend a license for ninety days if he finds a 
licensee has violated the act or any regulations there- 
under, and revoke the license if the violation is flagrant or 
repeated. 

(e) Revoke the license of any person who, after having 
been given a thirty-day notice, continues to employ in a 
responsible position any individual who was responsible 
for any action resulting in the revocation of a license. 

Commodity Exchange Act . — The Commodity Exchange 
Act regulates trading in futures and cash transactions in 
grain, flax seed, grain sorghums, mill feeds, butter, eggs, 
Irish potatoes, and wool tops. The act provides for the 
regulation Ijj' the Secretary of Agriculture and the Com- 
modity Exchange Commission (Secretary of Agriculture, 
Secretary of Commerce and Attorney General) boards of 
trade, futures commission merchants, brokers and persons 
dealing on designated markets. Qi'hc principal features ol.‘ 
the plan of regulation are as follows : (1) the designation of 
board of trades as contract markets with the requirement 
that all futures trading be conducted on such designated 
markets; (2) the registration of futures commission mer- 
chants and floor brokers; (3) the prohibition of certain 
types of transactions and practices; and (4) the prohibition 
of manipulation of prices and cornering of commodities. 

The act is administered generally by the Secretary of 
Agriculture. Adjudicatory proceedings thereunder are 
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conducted by the Commission where a board of trade is a 
party and by the Secretary in all other cases. 

An applicant for designation as a contract market must 
demonstrate compliance with the conditions enumerated 
in the act. If, however, the Secretary refuses to designate 
the applicant as a contract market, an appeal may be 
taken to the Commission and thence to the Circuit Court 
of Appeals. The act does not specifically require the Sec- 
retary to grant the applicant a hearing nor does it spe- 
cifically provide for one before the Commission. The 
requirement of a hearing before the Commission, however, 
seems implicit. 

The Commission may suspend for not to exceed six 
months or revoke the designation of any board of trade as 
a contract market if, upon hearing, it is shown that it has 
failed to comply with the requirements of the act or is 
not enforcing the rules of the board. Whenever any board 
of trade, or any officer or employee of such a board, is 
violating or has violated the act, the regulations or any 
authorized order the Commission is authorized to issue a 
cease and desist order after hearing. 

The act forbids a board of trade to exclude from mem- 
bership and trading privileges any cooperative associa- 
tion of producers, lawfully organized and financially 
responsible, which complies with the terms and conditions 
applicable generally to other members of the board. This 
gives rise to a distinctly different type of adjudication by 
the Commission, and one in which the government does 
not appear as an advocate. It arises upon the complaint 
of a board of trade seeking authority to exclude such an 
association. After hearing, the Commission may authorize 
the board to exclude the cooperative, or prescribe that the 
cooperative shall retain its membership conditionally or 
unconditionally as the facts may justify. 

The Secretary is empowered to suspend for not to exceed 
six months or revoke the registration of a commission 
merchant or floor broker, and deny trading privileges to 
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any i^ersons, upon proof adduced at a hearing, of viola- 
tions of tlie act or regulations. 

Agricultural Blarheting Agreement Act of 1937. — The 
intricate regulation under this act has been explained in 
comiectioTi with rule-making. Under Section 8c (15) (A) 
handlers may file a petition with the Secretary challenging 
the validity of an order, any provision thereof, or any 
obligation imposed thereunder. The statute provides that 
the pendency of such petition shall not impede, hinder or 
delay an action brought under Section 8a (6) to enforce 
tlie obligation. 

Before the enactment of the Administrative Procedure 
Act, a high administrative official reviewed petitions filed 
with the Secretary and, if deemed insufficient for failure 
to state a claim, the petition was dismissed with the ap- 
proval of the Solicitor but without prejudice to the filing 
of another petition. If deemed sufficient, the matter would 
be noticed for hearing. Now all petitions are entertained 
but if deemed insufficient may be attacked by motion to 
dismiss. 

Farm Marheting Quotas . — ^Under the Agricultural Ad- 
justment xict of 1938,“^ the Secretary is required when 
supplies are excessive to establish farm marketing quotas 
for basic agricultural commodities. If, for example, quotas 
for cotton are proclaimed by the Secretary and approved 
by farmers, a national allotment in terms of bales is 
apportioned among the states upon the basis of a stat- 
utory formula. The state baleage allotment is then, con- 
verted into acres and apportioned among the counties on 
the basis of the acreage planted to cotton during the five 
years immediately preceding, with certain adjustments. 
The county acreage allotment is then apportioned, through 
local committees of farmers, to the farms in the county 
in accordance with standards prescribed by statute. The 
farm marketing quota consists of the number of bales 
equal to the normal production or actual production, 


See Note 9, supra. 
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wliicliever is gi’eater, of the farm acreage allotment plus 
the nuriiJier of bales of quota cotton carried over from the 
preceding marketing year. 

Written notice of the acreage allotment and marketing 
([uota established for the farm, together with a statement 
of the iirocedure relating to a review thereof, is given by 
mail, .bi)' farmer, who is dissatisfied with his farm mar- 
keting (piota, may, within 15 days after the mailing of 
the notice of the quota, have such quota reviewed by a 
rf'view committee of three farmers appointed by the Secre- 
tary. The statute does not prescribe the procedure to 
be followed by tiie review committee, and in the past such 
hearings have been conducted in accordance with rules 
issued by the Secretary. The participation in hearings 
has been somewhat informal in nature, and farmers have 
usually presented their cases without the aid of counsel. 
The statute provides that, if the farmer is dissatisfied 
with the determination of the review committee, he inay 
file a bill in equit}^ in the United States District Court 
against the review committee as defendant, or institute 
proceedings for review in any court of record of the state, 
sitting in the county where his farm is located, for review 
of the decision. The review is limited to questions of law, 
and the committee ’s decision is conclusive if supported by 
substantial evidence. The court may remand the case to 
the revie^v committee for the taking of additional evidence, 
and the committee may thereupon file modified findings if 
the additional evidence justifies such action. 

This proceeding has unique features. The tribunal is 
a committee of farmers which presides in lieu of a Section 
LI examiner. Tliere is no superior administrative officer 
or tribunal. A proceeding before the review committee is 
now subject to the provisions of Sections 5, 7, and 8, except 
that it constitutes a specific exception to the provisions of 
Section 7 relating to presiding officers and to those provi- 
sions of Section 8 relating to decisions by subordinates. 


Stat. 63 (1938), 7 U. S. G. A, §§ 13614368. 
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Altliougli such a tribunal is “expert’’ in the subject mat- 
ter within its jurisdiction, adherence to formal rules of 
procedure required by the act may present greater dif- 
ficulties than ordinarily are experienced in other types of 
proceedings. 

JUDICIAL REVIEW 

Section 10 of the act provides that any person suffering 
legal wrong, or, because of any agency action, adversely 
affected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to a judicial re- 
view except insofar as (1) the statute precludes judicial 
review or (2) the action complained of is by law com- 
mitted to agency discretion. With respect to these excep- 
tions, the House Report states : 

To preclude judicial review under this bill a statute, if not 
specific in withholding such review, must upon its face give clear 
and convincing evidence of an intent to withhold it. . . . Matters 
of discretion are necessarily exempted from the section, since 
otherwise courts would in effect supersede agency functioning. 
But that does not mean that questions of law properly presented 
are withdrawn from reviewing courts. Where laws are so broadly 
drawn that agencies have large discretion, the situation cannot be 
remedied by an administrative procedure act but must be treated 
by the revision of statutes conferring administrative powers.^^ 

The instances in which Congress has specifically pre- 
cluded judicial review are rare. One such case has been 
discovered in statutes administered by this Department. 
The Packers and Stockyards Act jorovides that the Secre- 
tary may, upon written ax^plication, authorize the charging 
and collection, at a stockyard subject to the act, by a 
department or agency of the state or an organized live- 
stock association, of a fee for the inspection of brands. 
The statute further provides that the Secretary’s decision 
as to the applicant best qualified shall be final, and if he 

‘’“House Eep. No. 1980, 79tli Cong., 2d Sess. (1946) at 41. See United 
States V. Euzicka, .... U. S 67 Sup. Ct. 207, 91 L. et. 229 (1946). 
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deems it to be in the public interest, lie may suspend and^ 
after hearing, revoke any such authorization and regis- 
tration and his order shall not be subject to review. 

Many statutes, however, explicitl}' provide for reviev/ 
and define the court, its jurisdiction, and frequently the 
Xirocedure to be followed. To illustrate: The Packers and 
Stockyards Act provides for review b}^ a statutory three- 
judge court of orders against market agencies and dealers 
and by the Circuit Court of Appeals of orders against 
packers.^^ The Commodity Exchange Act provides for 
review by the Circuit Court of Appeals of the decisions 
of the Secretary and of the Coimnission,®^ Appeals from 
decisions of the Secretary with respect to allotments of 
sugar under the Sugar Act®-'* may be taken only to the 
Court of Appeals for the District of Columbia. Decisions 
in proceedings involving the validity of marketing orders 
and farm inarketiiig quotas are reviewable by the United 
States district courts and as to quotas, also by the state 
courts,®'’ Other statutes contain similar provisions.®® In 
contrast, the United States Warehouse Act is silent with 
respect to the review of a decision of the Secretary revok- 
ing the license of a warehouseman or an inspector.®® Stat- 
utes requiring licenses as a condition of acting as an in- 
spector, etc., or permits or certificates as a condition to 
the import or export of designated commodities usually 
do not provide for judicial review.®^ The absence of any 

56 Stat. 372 (1942), 7 XJ. S. 0. A. § 217(a). 

Stat. 162 (1921), 7 U. S. 0. A. §§ 194, 216-217. 

42 Stat. 1001 (1922), 7 U. S. C. A. § 8. 

50 Stat. 906 (1937), 7 U. S. C. A. § 1115(b)-(e). 

49 Stat. 753 (1933), 7 U. S. 0. A. § 608(c) (15) (B) ; 52 Stat. 63 (1938), 
7 U. S. 0. A. §§ 1365-1366. 

Federal Seed Act, 53 Stat. 1287 (1939), 7 U. S. C. A. § 1600. 

«« 39 Stat. 486 (1916), 7 U. S. C. A. §§ 241-273. 

“'^United States Grain. Standards Act, 39 Stat. 482 (1916), 7 U. S. 0. A. 
§§ 71-87 ; United States Cotton Standards Act, 42 Stat. 1512 (1916), 7 U. S. 
C. A. §§ 51-65; Tobacco Inspection Act, 49 Stat. 731 (1935), 7 U. S. C. A. §§ 
511-511 (q) ; Department of Agriculture Appropriations Act, -43 Stat. 844 
(1925), 7 U. S. C. A. § 414; Agricultural Marketing Act, 60 Stat. .... (1946), 
7 U. S. 0. A. Supp. 1622; Tobacco seed and plants, 54 Stat. 231 (1940), 7 
U. S. C. A. §§ 516-517; Apples and pears, 48 Stat. 123 (1933^ 7 U. S. C. A. 
§§ 581-589; virus, etc., 37 Stat. 832 (1913), 21 U. S. 0. A. §§ 151-158. 
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provision for judicial review is not in itself an indication 
that judicial review is to be denied.®^ 

Although judicial review has been specifically denied by 
statute ill but one instance, numerous decisions in whole 
or ill part are committed by law to the Secretary ’s discre- 
tion. Chief among these are decisions made in the course 
of the administration of programs relating to loans, grants 
and benefits, or the denial of a license, certificate or permit 
where such is required as a condition to importing or 
exporting a commoditjr. For example, the determination 
of compliance with the practices established as a condi- 
tion to participation in benefit payments under the soil 
conservation programs of the Department, or the discre- 
tion exercised in terminating the privilege of grazing on 
public lands, would seem to fall within the second excep- 
tion in Section 10. The courts also liave held that in the 
regulation of the marketing of milk and fruits and vege- 
tables there are some determinations that are within the 
discretion of the Secretary and nonjustieiable.®® They 
include the determination as to whether the basis for the 
classification of milk according to use in a particular area 
shall be according to ‘‘form” or “purpose”;^® the defini- 
tion of the limits of the marketing area and the determina- 
tion of the base period for ascertaining the purchasing 
power of milk.^^ Similarly it has been held that the Secre- 
tary’s determination of the parity price for an agricul- 
tural conmiodity insofar as price control under the Emer- 
gency Price Control Act is concerned is not subject to 
review.'^^ Instances might be multiplied.'^^ 

‘’s H. Eep. No. 1980, 79tli Cong., 2d Sess. (1946) p. 41. 

Stark V. Wiekard, 321 U. S. 288, 310, 64 Sup. Ct. 559, 88 L. ed. 733 (1946). 
"f" Queensboro Farms Products v. Wiekard, 137 F. (2d) 969, 977 (0. C. A. 
2d, 1943). 

United States v. Wriglitwood Dairy Go., 127 F. (2d) 907, 911, 912 (0. 
C. A. 7tli, 1942). 

California Lima Bean Growers Assn. v. Bowles, 150 F. (2d) 964, 968 
(U. S. Emerg. Ct. of Ap., 1945). 

Determination by tbe Secretary of the number of inspectors to be assigned 
to a market under the Tobacco Inspection Act, 49 Stat. 731 (1935), 7 U. S. 
0. 511-511(q), Greer v. Cline 148 F. (2d) 380, 384 (C. C. A. 6th, 1945). A 
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With respect to the scope of review, many of the statutes 
specifically provide that review shall be upon the basis of 
the record made before the Secretary and limited to cpies- 
tioiis of law.'"' The Act does not change the established 
principle that the decision shall not be disturbed if it is 
within agency jurisdiction and is supported by substantial 
evidence. 

Two cases arising under the Agricultural Mariveting 
Agreement Act deserve mention in passing. In Stark v. 
Wickard'’^ the Supreme Court held that producers, who 
are adversely affected or aggrieved by the operation of a 
milk order to which they are not subject, may resort to 
equity for redress despite the fact that the statute does 
not specifically so authorize but on the contrary provides 
an administrative forum open only to handlers. 

More far-reaching in effect insofar as administration 
of the Agricultural Marketing Agreement Act is concerned, 
is United States v. Kuzickad" in which the question of the 
scope of review in an action brought to enforce compli- 
ance by a handler with the provisions of the Chicago milk 
order was involved. The Sui^reme Court held that in 
such an action the handler could not contest the market 
administrator’s determination of the amount owing to the 
producer settlement fund, but must pay it and resort to 
the administrative remedy provided by the statute. Con- 
sidering the act in its entirety the Court concluded tliat 
Congress has evidenced an intention to withhold review 

district court lias held that the Secretary’s refusal to postpon.' tlie operation 
and el'l'ect of a milk order under § 10(d) of the Admiuistrntive A(‘t \«:is not 
reviewaide. Avon Dairy Go, v. Eisanian (D. C, N. D. Ohio, Dec. L’o, 19Ki- 
unreported). 

‘•>42 Stat. 1G2 (1921), 7 U. S. 0. A. § 194; 56 Stat, 85 (194.2), 7 V. S. 
C. A. § C0S(c)(15)(B) ; 55 Stat. 1287 (1934), 7 U. S. C. A. S DiOi); 52 Stat. 
63 (1938), 7 U. S. 0. A. § 1366. 

321 U. S. 288, 64 Sup. Ct. 559, 88 L. ed. 733 (1944) . 

‘*■'-—11. S 67 Sup. Ot. 207, 91 L. ed. 229 (1946). This case may have 

a Kiguificaiit bearing upon the interpretation of the last sentence of § 10(b) 
that “Agency action shall be subject to jndieial review in civil or criminal 
proceedings for judicial enforcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided by law.” 
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of siicli an issue in an enforcement proceeding. The Court 
emphasized that prompt compliance is essential to success- 
ful regulation. The remission of the handler to the admin- 
istrative forum for relief means that the handler must 
show that the market administrator’s determination was 
erroneous and may attain judicial review of an adverse 
ruling. In the judicial review, the substantial evidence 
rule would be applicable. 

CONCLUSION 

It is too early to essay the full elfect of the Adminis- 
trative Procedure Act upon the regulatory activities of 
the Department. That must await more experience and 
perhaps also judicial interpretation. Even at this early 
stage, however, one may venture a few conclusions with 
reasonable certainty. 

The increased burden upon the Department is attrib- 
utable largely to the requirements of Sections 3 and 4. The 
increase in the volume of matter required to be published 
is great and will entail much additional work in its prep- 
aration. From it will accrue certain beneficial results. 
Not only will be the public be better informed concerning 
the functions of the Department, but greater care will be 
exercised in organization, particularly with respect to dele- 
gations of authority and the channeling of functions. The 
Act has generated an alertness to the need for more care- 
ful delineation of policies and procedures. 

As far as the rule-making process is concerned, it has 
been common practice to consult industry groups and other 
persons known to be interested in the development of rules. 
The act will assure broader participation in this function 
and opportunity for presentation of the views of all 
groups. The chief impact has been upon the development 
and issuance of marketing orders. In that area, the ques- 
tions arising most frequently relate to the application of 
the term “rule” to decisions of the agency selected by the 
Secretary to administer the order. 

13 ■ 
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In tlie discliarge of the Department’s adjudicatory func- 
tions, reJatively minor changes in practice have been re- 
quired. Those adopted look toward more uniform prac- 
tices in the conduct of the various proceedings authorized 
by statute, the simplification of issues, and the exp 
of cases. More objective and better informed judgn 
are likely to result. A substantial increase in the amou. 
of litigation arising out of the Department’s regulatory 
activities is anticipated as a result of the Act. 

Finally, the act quickens our sense of responsibility 
toward the achievement of sound governinent. In the 
Department of Agriculture, every effort is being made to 
conform fully with the letter and sx^irit of the law. 


DISCUSSION PERIOD 
Febrijaey 6 , 1947 

The Session Convened at 3:30 p.ni. 

Question : I might make a statement that is interesting 
in connection with Mr. Hunter’s talk. My name is Frank 
B. Lent. I w^ant to point out that under the informal rule- 
making provisions of the Act, there may be oral views 
submitted by the industries as well as written views. In a 
recent instance of informal rule-making under the Market- 
ing Agreement Act of 1937, we did have a i^rocedure 
whereby oral views were submitted. They did not call it 
a hearing; they did not call it anything except a x>roeeed- 
ing. But it was called on formal notice and oral views 
were submitted. You perhaps overlooked that in your 
statement, Mr. Hunter. 

Mr. Hunter: No, I did not overlook that particular 
instance. What I say is I do not think the Act requires a 
hearing of that type. We did give it. 

Question: Yes, it worked very well. 
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Me. Huitter: Aity other questions! I am sure there are 
a lot of questions. I heard a lot of them asked tonight. 

Question : Mr. Hunter, my colleague here does not want 
to ask this question, so I will read it. Have all formal 
rulings been published! Have any informal rulings of the 
Department been published! 

Me. Hunter : Yes, all rulings must be published whether 
formal or informal. 

Question : Well, has there been any iDiiblieation of i)re- 
vious informal rulings — 

Me. Hunter: I do not mean rulings; I mean rules. I 
think there is a difference between ‘Dmlings’’ and “rules.” 

Question ; Wliat about the informal rulings which have 
been made in the past! Is it tlie intention of the Depart- 
ment to publish those! 

Mr. Hunter: I do not think so. 

Question : Is it not required under the A. P. A. ! 

Mr. Hunter : No, I make a distinction in my own mind. 
I do not know whether you are doing the same thing or 
not. There is a dilference between “rule” and “ruling.” 
We may write a letter ruling on something about a rule. 
Are you speaking of decisions or interpretations, or things 
of that sort, or are you speaking of the rule itself! 

Question : Something along the lines of the trade corre- 
spondence under the Federal Pood and Drug xlct. Those 
are usually published, but I do not know whether they 
are published universally — every one of those T. C.’s. Is 
there something in your Department similar to that — let- 
ters of interpretations of rulings! The views that your 
Department will take on a particular rule! And, if that 
kind of correspondence is carried on, do you think it is 
necessary under this new law to make publication of that 1 
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Me. Hui^ter: I think that Section 3 (a) requires piiHi- 
cation of many determinations of that sort. It says, spe- 
cifically, does it not: . substantive rules adopted as 

authorized by law and statements of general policy or 
interpretations formulated and adopted by the agency for 
the guidance of the public”? 

Question: Has there been any plan yet to effect some 
kind of a uniform method of publishing that kind of inter- 
pretative communications, and how will it be done? Is 
there some plan for uniform iDroeedure in the Federal 
Eegister or separate pamphlets ? 

Me. Hunter: They will be published in the Federal 
Eegister as required by this section. 

Question: Then, Mr. Hunter, it must be assumed that 
there have been no interpretative rulings since tlie Act was 
passed last June? 

Mr. Hunter : I do not think there have been, as a matter 
of fact. 

Question : Mr. Hunter, I am Mr. Market. I happen to be 
the next speaker, but I think perhaps I can clarify this 
question a little. In the past two or three months, there 
have been thick Federal Eegisters that have carried vari- 
ous things in compliance with Section 3 of the Adminis- 
trative Procedure Act. And there have been published 
there, in that connection, these various items — (1), (2), 
(3). Three categories are specified in Section 3, and (3) 
includes such informal opinions unless they have hereto- 
fore been published — at least it is my notion, my construc- 
tion of the Act. They must now be currently published so 
that if we have not been able to find them in the past, we 
shall be able to find past informal rulings in the future. 

I presume that the Department of Agriculture, in com- 
pliance with Section 3, has published something; weren’t 
some past informal opinions which had not been published 
included? 
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Ms. Huntee : We did not pnbiisli any issued in tlie past. 
Neitlier did we publish the past substantive rules. 

The Act does not require opinions and orders in adjudi- 
cation to be published in the Federal Begister. It does 
require them to be made available by the Department for 
public inspection. 

Question: This discussion has a matter of immediate 
moment to me as to wdiat constitutes the ruling that has 
to be published and what constitutes an advice and what 
constitutes a statement of the proposed application of a 
rule already made to a particular state of facts. We have 
some very line borderline distinctions in that connection. 

For examijle, a letter to a Market Administrator asking 
how milk would be classified if it was handled and moved 
in a certain way, asking him in advance, ^vould, to my mind, 
not be either an opinion or a rule, and would not need to 
be published under Section 3 of the Act. 

Some people might call it an interpretation. Possibly it 
is an interpretation, if, by “interpretation” is meant the 
routine application of a general rule to a particular cir- 
cumstance as they come up many times every day. I have 
not any ciuestion to ask, or direct conclusion to point out, 
but I do want to call attention to these borderline fields 
between what might be called advice, opinion, interpreta- 
tion, statement of application, and ruling. I think any dis- 
cussion along that line would be very helpful to all of us. 

Mr. Hunter : I am not so sure we may not have to await 
time and exiierience to find out the full meaning of all of 
that. I do think, however, as I stand here, that it does not 
mean the answer to every inquiry that may come across 
your desk. Anyway, I hope not. It especially excepts: 
“. . . but not rules addressed to and served upon named 
persons. ” I do not know what that means, I guess some 
statute might require that. But I think it means when this 
agency issues a rule and then issues a general interpre- 
tation as to what the public may be guided by, it must 
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publisli that interiiretation. A marketing order issued by 
the Secretary may authorize the Market Administrator 
to issue intei'i^retative rules and regulations. These inter- 
pretative rules are issued pursuant to an informal rule- 
making process but actually in many cases the hearing is 
rather formal. These rules and regulations for the general 
guidance of the public are required to be published, but 
I do not think that it was the intent of the Act to require 
that every reply by the Market Administrator to an indi- 
vidual handler’s inquiry should be published. You could 
bring that into perfectly absurd operation. I do not suj)- 
pose a day goes by that we do not answer literally hun- 
dreds of inquiries of some sort about regulations. I do 
not think it was meant to overload publication. 

Let me say this : When it came to publishing this mate- 
rial on September 11th, our Department could have gone 
out and published so much that nobody in the world would 
have been able to read it in ten years’ time. We could 
have published all old standards that have been in effect 
for years. We decided that would defeat the purpose of 
the Act. Nobody would ever be able to find anything if 
we published all of that stutf, and I think the Attorney 
General’s office agreed that that was not required at all. 
We just did not want anybody to get the impression we 
were trying to overdo this thing and, by overdoing it, 
make it useless. 

Are there any other questions! 

Question : Mr. Hunter, it is my understanding that prior 
to A. P. A., the Department of Agriculture engaged in 
what you might call informal adjudication without going 
through the administrative process of adjudicating a con- 
troversy. Is it your understanding that there is anything 
in the A. P. A. which will prevent the informal adjudica- 
tion! 


Mr. Hunter : No, I do not think so. 
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Question ; Will the informal adjudication be recognized 
in any part of the rules or practice in the Department! 

Me. Hunter : The formal adjudications as contemplated 
by the Act are those which are required by some other 
statute, not this one, to be based upon an agency hearing 
record. That is the only formal adjudication which can 
take place. It is not provided for by this Act, but is merely 
recognized by it. It must be provided for by some other 
Act. 

Question : I have in mind an informal adjudication. 

Mr. Hunter: This Act recognizes many types of in- 
formal adjudication. But there the court, in its review, 
may have no record, or, if it has one, may not be bound 
by it. Especially excepted from the operation of Section 
5 where they prescribe the procedure for process of adju- 
dication ill the agency are various types of hearings where 
the court can pass on the question de novo, and proceed- 
ings in which decisions rest solely on inspections. They 
are excepted from the operation of formal requirements. 
So far as review by tlie court is concerned, the Act makes 
almost every agency action, except those that rest solely 
within the discretion of the administrative agency, open 
to judicial review. 

What interests me is that we have a situation — ^perhaps 
there is some reason for it — where another statute pro- 
vides that the agency shall make this ruling or adjudication 
on tlie basis of some record — and only on that basis, and 
the court, in reviewing it, shall abide by the record and 
pass only on questions of law — ^that is applicable to the 
regulatory programs as a rule. A'ou hardly find that in 
any other kind of program. There the court has to take 
the administrative finding, has to abide by the administra- 
tive decision, unless it can find it was arbitrary or capri- 
cious, or beyond the statutory authority, or not supported 
by substantial evidence. A^et in non-reguiatory programs 
under this Act (even apart from it, perhaps) adjudications 
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by an agency which are not required by any statute to be 
based upon a record, or even be the result of a hearing, 
are, nevertheless, subject to judicial review, and the court 
can take new evidence and try the whole case tie novo. 
Therefore, we have a situation where, as to most regula- 
tory statutes, the court cannot try the case de novo, while 
as to most non-reguiatory matters, it can. That seems to 
be a little lopsided but perhaps it is necessary in order to 
make the thing go. 

Have I made that clear now! 

Question : Yes, thank you. 

Me. Hunter: It has always been true, for that matter, 
but it is brought out here. 

Question : I was very much interested in Mr. Hunter ’s 
comment on the change in cross-examination rights in rule- 
making hearings, particularly under milk orders. That tits 
in with his quotation from the opinion of the 7th Circuit 
Court of Appeals. 

In my own experience in the conduct of milk order hear- 
ings, and based on that experience, I would not think 
that the act has anything in it which will prevent the hear- 
ing master from controlling cross-examination, just as 
he has been doing before the Act. If there has been some 
experience that I am not aware of in some other jurisdic- 
tion which would change my conclusion in that connection, 
I would be very glad to learn of it, because at tlie time the 
Act was being drafted some of us who were interested in 
it and who tried to get in some modification of the full 
right to cross-examination did so with some success, and 
I am anxious to know if there has been any interpretation. 

Me. Hunter: No, I do not think we have had a single 
hearing under the new Act. 

Question: There is a series coming up. 

Mr. Hunter: Some coming up very shortly. 
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I might say, also, gentlemen, that, as you know, the 
exainiiier provisions of the Act go into effect June lltii. 
The Civil Service Commission is working hard on that. 
But our Dei^artment was obliged to observe the injunction 
(Section 5(c) I think it is), relating to adjudication, about 
segregation. Our examiners must be free from supervision 
by anybody who is engaged in or has charge of investiga- 
tory or prosecutive functions. I insisted that we should 
set up — and it had to be done — a separate examining unit 
out from under my control. That has been done. Exam- 
iners have been set up in a separate unit, entirely outside 
of my office. I have no control over them whatsoever, and 
they will x^reside in the adjudication hearings where segre- 
gation is required. Inasmuch as those hearings run hand 
ill hand with the promulgation hearings, they will also 
preside over them where segregation is not required. 

But, on June 11th, examiners appointed under the Act 
will do that work, and I think that the examiner provi- 
sions themselves required that the Department should 
effect this principle of segregation now insofar as it can 
possibly be done. 

People on the outside get the idea that, well, what is the 
use of arguing the case before a departmental official; he 
just goes back there and talks to everybody and I don’t 
Imow what is going on. Those people do not know how 
things were run. 1 remember when I came to Washington. 
There was no Administrative Procedure Act to provide 
segregation, but nobody spoke to anybody, anyway. 
It is getting a little better since that time. However, you 
do not realize how we argue about these things; how we 
differ amongst ourselves. We have some very heated argu- 
ments. And it is just not “Me, too” stuff by any means 
in any office in Washington, so far as I know'. Certainly 
not in rny Department. Wlien my office gets in that state, 
I want to leave it. I want to see them fight over things dowm 
there and get the proper result and argue all they please. 
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Question: Did your examiners join the examiners’ asso- 
ciation that has been having all these meetings, Mr. 
Hunter ? 

Mpw Hux tep : I do not think so. 

Question : There was something said about it i)reviously 
in this Institute. That is the reason I raised the question. 

Mp. Huxtep : I happen to be on the Advisory Conmiittee 
for the Civil Service Commission. I have not been able to 
attend all the meetings, but I have been represented there. 
Then there seemed to be an organization of examiners in 
Washington that I did not know anything about. They 
have had a meeting and want to be heard and will be heard, 
I suppose on broad matters. I did not know there were 
so many examiners until I went to that meeting. 

QuJ'IStiox : Mr. Hunter, from time to time, there has been 
discussion among those interested as to whether or not 
administrative agencies established under marketing agree- 
ments and orders are agencies within the meaning of the 
term “agency” as it is used in A. P. A. Do you have any 
opinion on that now! 

Mp. Huxtep: That has been talked about a good deal. 
What we think, and I think what Congress had in mind 
there, was that j)erhaps some agency had been a semi- 
independent agency that just hai)pened to be attached to 
an executive department. But not agencies within the 
Department. Otherwise, you simply break down to the 
point where you would not have anybody but an agency. 
Everything would be an agency. I would be one myself. 

Questiox : Well, is it going to depend, looking now only 
with respect to those agencies administering market agree- 
ment orders, upon the functions which they perform in 
determining whether or not as to each particular occasion 
they are agencies under A. P. A.! 

Mp. Huxter: They are agencies of the department, cer- 
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tainly, so far as tlie definition of agencies under A. P. A. 
goes. However, when yon come to the presiding officer — 
is that what you are thinking about? 

Question: No. 

Me. Hunter: It means each authority. I think that 
means everything in the government. 

Question: He wants to know: Is eacli market adminis- 
trator an agency? 

Mr. Hunter: Certainly. I think anything the govern- 
ment does through any agency of any sort, corporate or 
otherwise, comes under the jirovisions of this Act. I do 
not see any exception. 

Question: Mr. Hunter, would you please again review, 
if you have already done so, the recpiirements for a formal 
and an informal procedure! Sliow us the difference in the 
mode of requirement, or the particular requirements that 
are necessary in each case. I did not quite get the dis- 
tinction. 

Mr. Hunter: Unless the statute itself (some other 
statute, not this one), requires that the rules should be 
based upon the agency hearing record the informal pro- 
cedure mentioned in the Act requires that you must at 
least give notice that you are going to make the rule; give 
an oi)portunity for those who are interested to informally 
participate in it by wuiting letters or memoranda to yon. 

The formal riile-making enters where some other statute 
(not this one, but one which is recognized by this statute), 
requires you to base that rule upon evidence taken at a 
formal hearing, just like a court hearing. 

Now, then, the rule-making process prescribed by the 
Act does not relate to procedural rules — Just to substantive 
rules. Nor does it relate to these non-regulatory programs 
where you are dealing with jiublic property, making loans. 
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granting benefits, or things of that sort. In that respect, 
I say, it leaves it abont where it was before. 

Question: An example that you would recognize as an 
informal rule-making would be a siisj)eiision of the provi- 
sion of milk marketing order by the Secretary. 

Mr. Hunter : That is a veiy^ good example. 

Here is another one; under the Farm Marketing Quota 
Act. All these regulations relating to wheat quotas, cot- 
ton, are informal. The statute does not require them to be 
based upon a record. Yet they are very extensive regula- 
tions; the most minute regulations you have ever read. 

Question: Another example of the most informal rule 
would be one that you cannot smoke in here, Mr. Hunter. 



THE IMPACT OP THE PBDEEAL ADMINISTEA- 
TrVE PEOCEDTJKE ACT ON THE FEDERAL 
FOOD, DRUG, AND COSMETIC ACT 

Michael F. Markel 

The statute which we are about to consider concerns 
itself with commodities which are the means for maintain- 
ing the life, health, and comfort of man and other ^‘ani- 
mals.” It deals with foods, drugs, cosmetics, and devices — 
— devices meaning all sorts of gadgets from baby bottle 
nij)ples on through health belts, hair growers, and dental 
plates. It is readily ajiparent, therefore, that regulatory 
problems under such a statute are varied and many. We 
are to consider the iinj)act, if any, of the Federal fidmin- 
istrative Procedure Aet,^ to which I shall refer as ‘‘S 
7/ ’ on the procedures presently in effect in promulgating 
the various regulations authorized or required for the 
effective enforcement of the Federal Food, Drug, and 
Cosmetic Act,® to which I shall refer as the “act.” 

As I understand the question, I am to point out to you 
the changes, if any, which are required to be made by 
reason of S. 7 in the existing administrative i^rocedures 
for the promulgation of regulations authorized or required 
by the act. The answer is that no significant changes are 
required. I shall endeavor to demonstrate this in some 
detail. However, before I do so I will briefly explain this 
statute for the benefit of those of you who may not be 
familiar with it, since, according to the program, I under- 
stand I am to assume familiarity with S. 7 but not with 
the Act. 

The Federal Food, Drug, and Cosmetic Act, although 
enacted by Congress as a complete Act in 1938, is really 

Michael .F. Maekel is an Attorney at Law in Wasiiiiigton, D. G., and was 
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UlO Stat. 2.^17 (1940), 5 IT. 8. C. A. eh. 19. 

2 52 Stat. 1041 (19S8), 21 IT. S. C. A., §§ 321 et seq. 
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not a new act since the 1938 act is nothing more than an 
extension and improvement of the Food and Drug Act of 
1906." Some of the principal improvements in the 1938 act 
consist of provisions which experience in the administra- 
tion of the 1906 act had shown to he necessar}^ for a fuller 
realization of the objectives of this kind of legislation. 

The act is a consumer's statute. Its object is to protect 
consumers’ health and to protect them against fraud. It 
is calculated to insure label honesty and content purity ot‘ 
foods, drugs, and cosmetics; or, in the language of the 
Congressional Committee, “to protect consumers’ liealtli 
and pocketbooks. ” * 

The law accomplishes this by i-egulating the shipment 
of foods, drugs, cosmetics and devices in interstate com- 
merce. Such of these commodities as are unsafe, or filthy, 
or have been prepared under unsanitary conditions so the}^ 
may have become filthy, or have been diluted, are declared 
“adulterated.”® Those which are dishonestly labeled or 
packaged are declared to be “misbranded.”® Adulterated 
and misbranded commodities may not be shipped in inter- 
state conmierce. Any person shipping them or doing any 
of the prohibited acts in connection therewith, is guilty 
of a misdemeanor and, on conviction, punishable by fine 
or imprisonment or both.^ Any act of causing articles to 
become misbranded after shipment in interstate commerce 
and while such article is being held for sale is also subject 
to these penalties.® 

The law also provides for the apprehension and destruc- 
tion of articles by prescribing an in rem proceeding, much 
like admiralty proceedings, v^hereunder the^^ may be seized 

34 Stat. 768 (1906), 21 U. S. G. A. § 1. 

Sea. Commeice Comm. Rep. No. 493, 73d Cong., 2d Sess. (1934) ; Eep. 
No. 361, 74th Cong., 1st Sess. (1935) ; Eep. No. 2139, 75th Cong., 3d Sess. 
(1938). 

= 52 stat. 1046 (1938), 21 U. S. C. A. § 342. 

« 52 stat. 1047 (1938), 21 U. S. C. A. § 343. 

52 Stat. 1043 (1938), 21 U. S. C. A. g .333. 

^ 52 Stat. 1042 (1938), 21 U. S. 0. A. § 331(li); United States y. Sullivan, 
67 F. Sapp. 192 (D. C. M. D. Ga,, 1940 — appeal ponding). 
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and destroyed, or otherwise disx^osed of in conformity with 
the law, if they are adulterated or misbranded when intro- 
duced into or while they are in interstate conmierced 
l^dietlier articles which become adulterated or misbranded 
v/hile held for sale after shipment in interstate commerce 
might be seized under this section remains an unsettled 
question as of this date. The Circuit Court of Ajjpeals for 
the 9tli Circuit has said notd® but the petition for certiorari 
is now pending before the Supreme Court. 

The statute further authorizes restraining the commis- 
sion of certain of the specified unlawful acts, by judicial 
decree.^ 

The criminal, seizure, and injunction proceedings insti- 
tuted in the enforcement of the statute, are required to be 
brought by and in the name of the United States.^^ The 
United States District Court is the forum in which the 
issues of tliese proceedings are resolved; and the United 
States attorney is the government official who is em- 
powered to initiate and prosecute those proceedings. 

This sounds as though we were discussing a criminal law 
rather tlian a statute of the kind which ordinarily comes 
to mind when questions of administrative procedures are 
discussed. Well, we are in a sense. The Pood, Drug, and 
Cosmetic Act is basically a penal statute. However, this 
does not mean tliat the functions of its Administrator are 
merely policing functions. 

When we consider the magnitude of the collective indus- - 
try which directly touches the daily lives of every man, 
woman and child, and the innumerable problems the pro- 
duction and distribution of the diverse affected commodi- 
ties pose, it becomes readily apparent that no bill could 
be written for Congressional enactinent which would be 
adequate for effective regulation so as to attain the legis- 

s 52 stilt. 1044 (1938), 21 II. S. 0. A. § 334. 

^“United States v. Plielps Dodge Mercantile Go., 157 Fed. (2d) 453 
(C. C. A. 9tii, 1946). 

“ 52 Stat. 1043 (1938), 21 IT. S, 0. A. § 332. 

52 Stat. 1040 (1938), 21 U. S. 0. A, § 337. 



392 Federal Food, Drug, aud Cosmetic Act 

lative objective of this law. This can onty be accomplished 
through an agency which has adequate authority to pro- 
mulgate such regulations as may be required from time 
to time, not only for the efficient enforcement of the act, 
but also for the aid and guidance of the regulated indus- 
try. It is well recognized by those who are familiar with 
the enforcement and administrative activities of this law 
that the excellent degree of compliance with its provisions 
is achieved primarily through the issuance of appropriate 
regulations, both formal and informal, rather than through 
seizures and prosecutions. Therefore, the Administrator ’s 
policing functions are secondary to his powers to issue 
regulations. 

Before considering the impact of S. 7 on the present 
procedure followed by the Administrator in issuing regu- 
lations, I shall brie% consider his power to issue them 
and the limitations contained in the statute upon the exer- 
cise of that power. 

Section 701^® of the act entitled “Eegulations and Hear- 
ings,” provides in paragraph (a) — 

The authority to promulgate regulations for the efficient enforce- 
ment of this act, except as otherwise provided in this section/'^ 
is hereby vested in the Administrator. 

Paragraph (c) provides — 

Hearings authorized or required by this act shall be conducted 
by the Administrator or such officer or employee as he may desig- 
nate for the purpose. 

Section 701(a) is the sole authority for issuing interpre- 
tive and advisory regulations. Authority for issuance of 
substantive regulations which implement the statute is 
derived from the express authorizations contained in the 
respective sections as weU as from Section 701(a). The 

52 Stat. 1055 (1938), 21 U. S. 0. A. § 371. 

This exception refers to the provision in paragraph (b) authorizing the 
Administrator and the Secretary of the Treasury jointly to prescribe import 
regulations. 
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Act contains in all about tliirty-six of such, specific authori- 
zations. 

There is no express statutory restriction on the exercise 
of the Administrator’s power derived from twenty-four 
of these specific authorizations. The exercise of his power 
so derived is subject only to the usual constitutional re- 
strictions. The power to issue, amend, or repeal any regu- 
lation contemplated by twelve of those authorizations, all 
but perhaps two of which contemplate quasi-legislative 
rule-making, is expressly restricted by statuted^ to the 
extent that the Administrator may do so only bj^ follow- 
ing the prescribed procedure. This, in general, includes a 
requirement that he hold a public hearing upon any pro- 
posal to issue, amend, or repeal any regulation contem- 
plated by the eniimei'ated sections, and that, after the 
hearing, he make public his action, or his determination 
not to take any action on tlie proposal, by order based 
only on substantial evidence of record at the hearing and 
include as part of this order, detailed findings of fact on 
which the order is based. Regulations so promulgated are 
subject to judicial review by the Circuit Court of Appeals. 

The procedural regulations issued by the Administra- 
tor which govern the conduct of the required hearings 
provide, among other things, that on conelnsion of the 
hearing the presiding officer certify and file his record 
with the Hearing Clerk. Thereafter the Administrator 
issues a proposed order and under the regulations, parties 
of record at the hearings are entitled to file objections to 
the proposed order accompanied b}:^ written argument. 
After considering these, the Administrator issues his final 
order. 

The procedure for considering and acting on certain 

Stat. 1055 (1938), 21 TJ. S. C. A. § 371; 52 Stat. 927 (1938), 11 
IT. S. 0. A. §§ 906, 907; 21 U. S. 0. A. §§ 356(e) and 357(f). (Tiie latter 
two Sections having been enacted subsequent to, but in part expressly made 
subject to § 371.) 

“■’ 21 Code Fed. Eeg. i 2,701 et seg. (Cum. Supp. 1943), 



:!9-!- Federal Food, Drug, aud Cosmetic Act 

applications tor (pialifyiiig new drugs’^' is identical except 
possibly in some niiimportant details, except that in this 
single instance the Administrator’s order is subject to 
review in tlie District Court instead of the Circuit Court 
Of' Appeals like all the rest. 

Dliis striking similarity of the prescribed statutory 
pi-ocedure as implemented by the procedural regulations, 
to the iirocedurc prescribed in Sections (7) and (8) of S. 7, 
is not just a coincidence. It rests on a rather significant 
historical background in the development of administrative 
law. They had as their common creator the public reaction 
which developed in the late thirties to agency jjractices of 
issuing important substantive regulations of a quasi- 
legislativo character having the force and effect of law, 
without notice or hearing. Soon after this came the Walter- 
Ijogan Bill, later the Attorney General’s Committee, and 
eventually S. 7. 

In this connection I think another thing bears niention- 
iiig because I think it too may serve as a bit of historical 
background for certain of the provisions of S. 7. It will 
be recalled that under the provisions of the rules of prac- 
tice governing hearings under the Food, Drug, and Cos- 
metic Act, the iDresiding officer at the hearing certifies and 
files his records with the Hearing Clerk. But from there 
on the Administrator takes over and makes his decision 
by following virtually the identical procedure as one of the 
optional procedures authorized in Section 8(a) of S. 7. 
This was not always so. 

I shall now go into a matter of personal experiences as 
a member of the Administrator ’s legal staff, and I am sure 
I am not revealing any confidences by telling about this. 
Initially the presiding officer who conducted hearings look- 
ing to the promulgation of food standards issued proposed 
findings of fact and proposed orders made by him. These 
were then published and an opportunity for criticizing 

21 Code Fed. Reg. § 2.110 (Cuin. Supp. 1943) as amended by 21 Code 
Fed. Reg. § 2.110 (Supp. 1944). 
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them was given to all parties of record. Thereafter, the 
Administrator wonld consider the presiding officer’s sug- 
gested order, together with objections to it, then make his 
own final decision. 

This practice might not create difficulties in quasi- 
judicial proceedings where the issues are usually simple 
determinations of fact. However, in the case of cjuasi- 
leg’islative regulations of such importance as the promulga- 
tion of food standards’® which in “the judgment of the 
Administrator” shall “promote honesty and fair dealing 
in the interest of consumers,” and which shall be “rea- 
sonable ’ ’ from the standpoint of the affected industry, the 
issues are not so simple. Such regulations have wide rami- 
fications and require more or less intimate and expert 
knowledge of various and sundry related fields and factors. 
They are usually of such a character that no one man is 
qualified to give adequate and proper consideration to 
them. The Administrator requires the aid of his experts 
to properly resolve some of the important issues of such 
records. The evidence iq^on which these issues are re- 
quired to be resolved is usually of a highly technical char- 
acter; frequently involving questions of organic chemistry 
and other food technology and also economic questions 
which no one man can settle satisfactorily. It can be seen, 
therefore, that some rather embarrassing situations could 
arise if the presiding officer at these hearings were to 
make the decisions without conferring with anyone. Such 
embarrassments did arise under the original rules of prac- 
tice. Some of the i3residing officers insisted on secluding 
themselves and settling these questions all alone which, in 
several instances, resulted into unscientific and unsound 
proposed orders which satisfied no one. 

These incidents lead to what we then referred to as the 
“demolition of the ivory tower” by issuing the rules of 
procedure now in effect.’® One of the gentlemen who had 

52 Stat. 104(3 (1938), 21 U. S. C, A.J ari. 

‘ See note 17 .wpra. 
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mueli to do with the drafting of S. 7 was the most active 
participant in the demolition of the ivory tower. I suspect 
memories of the occasion for changing the rules of proce- 
dure to their present form contributed significantly to the 
inclusion as an option procedure of comparable provisions 
in Section 8(a) of S. 7. 

I shall now consider the procedure followed in the exer- 
cise of the administrative functions authorized or required 
by the act. As stated, in addition to the general grant of 
authority to the Administrator to promulgate regulations 
in Section 701(a), the act contains about thirty-six sepa- 
rate and distinct authorizations or requirements for ad- 
ministrative determinations. The time limitation imposed 
does not permit me to discuss each of these separately, 
nor do I consider this necessary. I shall, therefore, con- 
sider them by classes and shall emphasize such individual 
sections as I believe warrant discussion. 

The administrative determinations authorized or required 
by the act may be classified, in relation to S. 7, as deter- 
minations which are : 

1. Neither ‘‘rules” nor “orders” as defined in S. 7, 
wherefore S. 7 has no axoplication; 

2. “Eifies” within the exemption from the requirements 
for rule-making contained in Section 4(a) of S. 7; 

3. “Eules” of a substantive character for which no 
agency hearings are required by statute, and which are 
subject to the procedure for rule-making prescribed in Sec- 
tion 4; 

4. “Eules” of a substantive character, required by stat- 
ute to be promulgated on the record after an opportunity 
for an agency hearing, hence subject to the procedural 
requirements of Sections 7, 8 and 11, by reason of Sec- 
tion 4(b); and 

5. “Orders,” one of three of these being exempt from 
the procedural requirements for adjudications under Sec- 
tion 5(3). 
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I will proceed to consider these in that order. 

Administrative Determination not subject to S. 7. — This 
category includes three®" specific authorizations for ad- 
ministrative determinations each of which is of consider- 
able importance to the affected parties. 

Section 304(a ). — This section provides, among other 
things, that no libel for condemnation be instituted under 
the act for any alleged misbranding if there is iDendiiig in 
any court a libel for condemnation based on the same 
alleged misbranding. Nor shall more than one such pro- 
ceeding be instituted except when, among others, the Ad- 
ministrator finds, without hearing, that the misbranded 
article is dangerous to health, or its label is fraudulent or 
so misleading that it might cause injury or damage to 
purchasers. 

The purpose of this provision is to avoid unnecessary 
interference with the business of the x)roducers until an 
issue of alleged misbranding has been determined by the 
proper tribunal. The 1906 act did not contain a compar- 
able provision. However, in at least one instance®^ the 
Court enjoined the institution of more than one seizure 
because it appeared to the Court that an unlimited num- 
ber of seizures constituted an unwarranted interference 
in the light of the relative importance of the issue of mis- 
branding involved. This section is Aurtually a codilieation 
of the principle of that case. 

Tlie determinations by the Administrator of the required 
facts, are extremely important to producers, because as 
a practical matter, it may well mean temporary or per- 
manent cessation of business. However, this is not a 
‘‘final” administrative disposition since the court would 
have to determine ultimately whether the facts warranted 
multiple seizures, hence it is not an “order” as defined 
in S. 7. 

Section This paragraph includes a provision 

authorizing the trial court to determine the manner in 

An lOU, 1045 (1938), 21 U. S. G. A. §§ 334(a) and (d), and 335. 

.National Remedies Co. v. Hyde et al; 50 F. (2d) 1066 <0. C. A. D. G. 1931). 
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wliicli commodities wliich have been condemned unto the 
United States may be disposed of. It includes discretion- 
aiy powers on the part of the court to direct that such 
article be delivered to the owner thereof 
to be destroyed or brought into compliance with the provisions 
of this act under the supervision of an officer or employee duly 
designated i)y tlic Administrator. . . . 

Many of the condemned coimnodities, particularly those 
wliich are misbranded, may readily be “brought into com- 
pliance with tlie act.” Others may be salvaged for uses 
other than human consumption and as siieli may have a 
eonsidera])le value to the claimant. 

The administrative determination as to the manner of 
disposition of such commodities is, therefore, usually ex- 
tremely important to the claimant. The administrative 
determination as to the manner of disposition of con- 
demned commodities is iinal and, according to recent deci- 
sions, does not appear to he subject to any judicial review. 
Yet this determination is not an “order” since it does 
not affect any rights. The whole of S. 7 and particularly 
the provisions of Section 9, dealing with “sanctions and 
powers,” indicate, and I consider it self-evident, that S. 7 
concerns itself only with administrative determinations 
which affect some right of an interest person. The claim- 
ant of condemned commodities has lost all rights to them 
and all pro(;eediiigs sii]»seqnent to condemnation are merely 
permissive."" It might be arguable that the court’s exercise 
of its discretion to release the condemned commodities in 
itself creates the right to he protected against arbitrary 
determinations, though permissive. In that case such 
determinations would not be final since the court would 
still have jurisdiction and could review them. In neither 
case is the determination an ‘ ‘ order. ’ ’ 

Section 305 . — ^j\.s stated, all proceedings in the enforce- 
ment of the Federal Food, Drug, and Cosmetic Act are in 

-- See United States v. 1322 Cans Black Raspberry Piirec, tkS F. Supp. 881 
(X. U. OMo, 1946) ; 3 United States 338 Cartons * Butier, (S. U. 'W. Va., 
1946), No. 567j decided Aug. 27, 1946. 
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the name of the United States, in the Federal District 
Court, and initiated and prosecuted by the United States 
attorney. The Administrator has no powers as to these 
matters. Tie only has a duty to bring violations of the act 
to the attention of the United States attorney and to aid 
in the apprehension and prosecution of the offending per- 
son or article. As a practical matter, however, he does 
enforce the statute since, as far as I know, not a single 
proceeding has ever been instituted by any United States 
attorney unless it was recommended by the Administra- 
tor. Therefore, the administrative attitude as to an alleged 
violation becomes extremely important to those charged 
with the violation of the statute. 

This reality of enforcement was recognized by Congress. 
The statute provides that nothing in the act shall be con- 
strued as requiring the Administrator to report for prose- 
cution, or for the institution of a libel or injunction pro- 
ceedings, minor violation “whenever he believes that the 
public interest will be adequately served by a suitable 
written notice or warning.” It further provides that before 
the Administrator reports a violation for criminal prose- 
cution, the person against whom such proceeding is con- 
templated “shall be given appropriate notice and an 
opportunity to present his views, either orally or in writ- 
ing, with regard to such contemplated proceeding.” Jlis 
decision, wliieh should rest at least in part on what was 
presented at the hearing, is final and not subject to any 
judicial review. However, on analysis it becomes obvious 
that the administrative disposition does not affect any 
rights of such person since neither the act constituting the 
violation of the law, nor the court’s jurisdiction to try tlie 
issues, nor the United States attorney’s authority to ini- 
tiate the prosecute such proceedings, are in any way con- 
ditioned on the administrative determination made under 
this section. Although as a practical proposition the 
administrative determination means prosecution or no 
prosecution, yet, as a matter of law, it does not mean this 
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at all since the TJnited States attorney can initiate and 
prosecute such action indexiendently of any administrative 
determination or recommendation. The Supreme Court 
has so held."" 

The administrative determination under this section is, 
therefore, not an “order” within the meaning of S. 7. 

xidministrative determinations which are “rules” Init 
are exempt from rule-mahing under Section 4(a) of 8 . 7 . — 
This class includes interpretative regulations and state- 
ments of policy issued by autliority of Section 701(a) of 
the act. It includes the T, C. letters. “T. C. ” stands for 
“Trade Correspondence.” It has long been the established 
practice of the Food and Drug Administration to answer 
individual comniiinications posing questions which mem- 
bers of the industry desire to have answered l)y the officials 
in order to insure comxdiance with the requirements of the 
statute. Freciuently a question so hrought before the Food 
and Drug Administration is of such a basic nature that 
the Administration considers it desirable to bring the 
matter to the attention of the whole industry involved. In 
such case it makes available for publication relevant 
portions of that coimnnnication wliich are then published 
by many publications, including some of the loose-leaf legal 
services, where they are available for the guidance of 
those who are interested in the Food and Drug xidminis- 
tration ’s views as to the meaning of the statute in its appli- 
cation to the specified circumstances. These communica- 
tions are “rules” within the meaning of S. 7, but are 
included in the exemptions of Section 4(a). This practice, 
which is exceedingly valuable, not only to the industry but 
also to lawyers who have occasion to advise industry, will 
therefore continue. However, hereafter T. C. letters are 
required hy Sections 8(a)(3) to be cuiTently published in 
the Federal Eegister. This will necessarily mean more 
formal conimiinications but need not necessarily mean 

-^United States v. Dotterweieh, 64 Sup. Ct. 134, 320 U. S. 277, 8S L. ed. 
48 (1043); rehearitig: denied, 320 IT. S. S15, 04 Sup. Ct. 3()7, SS L. ed. 492 
(1943). 
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fewer T. C. letters. It is hoped they will not be fewer. 
Should this requirement become too cumbersome, it might 
well be disregarded. Failure to imblish these letters in the 
Federal Eegister would have as its consequence nothing- 
more than that under Section 3(a) of S. 7, no person 
‘ ‘ shall in any manner be required to resort to organization 
of procedure not so published.” In the case of T. C. letters 
this means that no ]3erson needs to agree with the opinions 
expressed by the Administrator. But this has been the 
case in the past hence if the requirement becomes so cum- 
bersome as to substantially restrict issuance of these valu- 
able opinions, the industry may well urge the Administra- 
tor to disregard this Congressional mandate. Certainly 
Congress should have no further interest if the effected 
industry is served better. 

“ Rules of a substantive character for which no agency 
hearings are required by statute, and ivhich are subject 
to the procedure for rule-making prescribed in Section 4 . — 
The next groiij) consists principally of substantive regula- 
tions of a negative character authorized or required by the 
Act.®^ All but three of these fifteen statutory provisions 


Sections 403(e)(2), (exemption from declaring weight); 403 (i) (2), (ex- 
emption that label bear name); 403 (k), (exemi^tion from declaring artificial 
flavoring, coloring or chemical preservative) ; 405, (exemption from labeling 
requirement of small, open containers of fresh fruit and foods intended for 
repackaging, etc.) ; 502(b) (2), (exemption from declaring weight) ; 502(e) (2), 
(exemption from labeling requirement that drug bear common or usual name of 
each active ingredient and quantity, kind and proportion of each of specified 
drugs and their derivatives); 502(f)(1), (exemption of drugs from bearing 
adequate directions); 503(a), (exemption from labeling requirement of drugs 
intended for reprocessing, etc.); 505 (i), (exemption from “new drug” provi- 
sions, if for investigational use) ; 506, (certification of batches of insulin wdiich 
may include standards of identity, strength, quality and purity and tests and 
methods of assay, etc., but not regulations prescribing tests or methods of 
assay differing from those of an official compendium); 507(a), (certification 
of batches of ijenieillin which may include standards of identity, strength, 
quality and purity; tests and methods for assay, exemptions, etc., but not such 
of these as are xjroimilgated after protest and a request for a hearing. See par. 
(f).) ; 602(b)(2), (exemption from weight statement on small packages, eos- 
meties) ; 603, (exempttion from labeling requirement of cosmetics, intended 
for repackaging, etc.); 702(b), (establishing exceptions to requirement that 
Administrator provide a part of official sample to interested persons) ; lOA, 
1906 A ct, (regulations relating to sea food inspection). 
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autliorize the issuance of regulations establishing exemp- 
tions from specihed statutory requirements. The act does 
not prescribe a procedure for issuing them nor are hear- 
ings required. This includes regulations providing for 
the certification of batches of penicillin, prescribing stand- 
ards of identity and of strength, quality and purity, pre- 
scribing tests and methods of assay, etc., but not when such 
regulations are issued, rejoealed or amended on a|)plication 
of an interested person and after protest to tlie adminis- 
trative action taken on. such application and a request for 
a hearing. That is, all regulations issued under Section 
507 are “rules” subject only to the exception of para- 
graph (f). So are those issued under Section 506 subject 
to exception of paragraph (c). This is a departure from 
the requirements of other sections that similar regulations 
be promulgated on the record after a hearing. I shall dis- 
cuss its significance under the next heading. 

Since all the regulations contemplated by these provi- 
sions are “rules” under S. 7, the Administrator is now 
required to follow the rule-making procedure prescribed by 
Section 4 of that law. This requirement, though new, does 
not constitute an important change since the Administra- 
tor, in practice, issued most of these regulations after 
public notice of informal hearing and an opportunity for 
submission of argument. 

Other new requirements are those of Section 4(d) of 
S. 7, providing that every agency shall accord any inter- 
ested person the right to petition for the issuance, amend- 
ment, or repeal of a rule. However, no specific relief ap- 
pears to have been provided from arbitrary refusal to 
grant such a petition. It seems S, 7 does not afford any 
relief in such a situation unless the circumstance should 
bring any agency action on such a petition within some 
of the provisions of Section 10. There are no provisions in 
S. 7, for example, under which the Administrator could be 
compelled to isvsue a “rule” exempting certain packages 
Trom the labeling requirements of the Act. 
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'‘Rules” of a substaniwe character, recitdred hy statute 
to he 'promulgated on the record after an opportunity for 
an agency hearing, hence subject to the ‘procedural require- 
ments of Sections 7, 8 and 11, by reason of Section d(b ). — 
This group includes all of the substantive regulations of 
an affirmative character,^" except those issued under Sec- 
tions 506 and 507 for which no hearing is required. By 
this I mean that compliance with these regulations requires 
some affirmative act. All but the exceptions mentioned are 
required by statute to be promulgated on the record after 
an opportunity for an agency hearing. Therefore, the 
agency iirocess in issuing them is subject to the require- 
ment of Sections 7, 8, and 11 of S. 7, except in so far as 
the previously discussed procedures iirescribed by statute 
may include additional requirements. In that case sucli 
additional requirements must be met. (Section 12 of S. 7.) 

The act contains thirteen statutory authorizations for 
promulgation of this kind of regulation. Time limitation 
does not permit, nor do I think our subject warrants, dis- 
cussing each of these in detail. I shall discuss only the 
two more important and unusual ones, and particularly 
one of the exceptions to the hearing requirement which, in 
my opinion, constitutes an important development in ad- 
ministrative legislation. 

This exception is found in Section 507 of the act which 
prescribes the procedure for issuing penicillin regulations. 

"‘''Sections 401, (establisliing food standards); 403 (j), (preseribiiig label- 
ing requirements for foods sold for special dietary uses); 404(a) (prescribing 
conditions in emergencies for issuing permits to produce foods); 406 (a), (pre- 
scribing tolerances for required poisons in foods) ; 406 (b), 504 and 604, (pro- 
viding for eertifieation of coal-tar colors for use in foods, drugs and cosmetics, 
respectively) ; 501(b), (prescribing tests for methods of assay for drugs differ- 
ent from tests of official eomiJcndium) ; 502(d), (designating derivatives of 
certain specified drugs as habit-forming); 502(h), (prescribing manner of 
packaging of drugs which are subject to deterioration); 506(c), (prescribing 
tests or methods of assay for determining strength, etc., of insulin, which 
differ from those of official compendium) ; 507(f), (agency action after pro- 
test and request for hearing, to action on proposal to issue, amend or repeal 
any regulation under 507 — see par. (f)). In process of preparation, legisla- 
tion providing for certification of batches of streptomyocin similar to peni- 
cillin requirements will probably be included as part of i 507. 
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A batcli of such a drug is eligible for certification if it has 
such "‘characteristics of identity” and such “characteris- 
tics of strength, quality and purity,” as the Administrator 
prescribes in such regulations. Such regulations may in- 
clude provisions prescribing standards of identity and of 
strength, quality and purity and tests or methods of assay 
to determine compliance with such standards. It should 
be noted, therefore, that the regulations authorized by this 
section are of the same character as those contemplated 
by the sections listed in Section 701(e) of the act. Section 
507 became law subsecpient to the passing of the act, where- 
fore it is not listed in Section 701(e). Had it been proposed 
as part of the original act, it surely would have been so 
included in its entirety and for the same reasons as were 
those so listed. However, at a later date none of the regu- 
lations contemplated by this section were made subject to 
Section 701(e) except under certain prescribed circum- 
stances. Therefore, the regulations issued under this sec- 
tion are “rules” not subject to any procedural require- 
ments other than those of Section 4 of S. 7, unless they 
come within the exception, and in that ease the procedure 
of Section 701(e) is required to be followed in issuing them. 

The exception noted arises under paragraph (f) of Sec- 
tion 507. This paragraph provides in substance that any 
interested person may file a petition proposing the issu- 
ance, amendment, or repeal of any regulation contemplated 
by Section 507. This includes regulations fixing standards 
for penicillin and prescribing tests or methods of assay. 
The Administrator, upon receipt of such petition, is re- 
quired to give public notice of the proi30sal and an oppor- 
tunity for interested persons to present their views orally 
or in writing and thereafter make public his action. This 
action is still a “rule” subject to the provisions of Section 
4 of S. 7. It should be noted that the statutory require- 
ments of Section 507 are identical with the comparable 
requirements in Section 4 of S. 7. 

The provisions of this paragraph then continue by pro- 
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viding that at any time prior to the thirtieth day after the 
Administrator has made his action on such petition public, 
any interested person may file objections to such action 
specifying with particularity the changes desired, stating 
reasonable grounds therefor and requesting a public hear- 
ing upon such objections. The Administrator is then re- 
quired to hold a public hearing on the issues raised by 
those objections and his determinations on the objections 
are recpiired to be based only on substantial evidence of 
record at that hearing and are expressly made subject to 
the judicial review i)rovisions of the act. Therefore, this 
administrative action is a ‘‘rule” required to be promul- 
gated on record after an opportunity for an agency hear- 
ing, hence is subject to the requirements of Sections 7, 8 
and 11, by reason of Section 4(b) of S. 7. 

The distinction between this procedure and the proce- 
dures prescribed for all but one of the other substantive 
regulations of a positive character is highly significant 
and bears emphasizing. It will be noted that by this pro- 
cedure regulations may be issued by the xidministrator 
on his own initiative or on application of the industry, in 
a relatively informal manner. He need only give notice 
and afford interested persons an opportunity to criticize 
the proposal. The more formal procedure is restricted to 
such questions as remain controversial after a regulation 
has been issued. 

This qu'ocedure, in my opinion, marks a significant for- 
ward step ill the development of administrative law for 
the promulgation of cpiasi-legislative regulations. It 
affords the protection against arbitrary administrative 
action where such protection is needed, yet does not 
unnecessarily encumber and impede administrative actions 
as to matters concerning which no controversy exists. It 
narrows the issues to the controversial questions raised 
bj^ the agency action. 

These provisions are all the more significant because 
they were proposed by the representatives of the leading 
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members of the affected industry. Even ;more sigiiilicaiit 
is the fact that this section has been in operation for about 
one and one-half years during which time scores of regu- 
lations have been issued for more than a dozen kinds of 
penicillin preparations, yet to date there has not been a 
single request for a hearing. To my mind this type of 
liroceeding for quasi-legislative regulations represents a 
hajipy compromise between unrestrained administrative 
action on the one hand and the procedural restraints in- 
cluded in this act which have proven highly eiimbersoine, 
particularly in the food standards proceedings. 

It may be argued, and this is the fact, that this less 
formal procedure was made necessary by reason of the 
peculiar circumstances which presented themselves in a 
new and rapidly expanding industry. In that case it only 
serves as another example tliat necessity is the mother of 
invention. Since adequate protection is afforded against 
arbitrary administrative action, what difference does the 
subject matter of such legislation make! For example, 
there is no reason why a qualified witness should be 
brought to Washington to testify in a food standard hear- 
ing, or an insulin proceeding, or any of the other drug 
proceedings referred to, as to matters which he has pub- 
lished and which everybody accepts as scientifically sound. 
There is time enough to bring him when either side has, 
in the form of objections, challenged the aceuracy of his 
reported scientific data on which a controversial conclu- 
sion is based. 

Ill my humble opinion, students of administrative law 
who will scrutinize and ponder the procedure prescribed 
in this section for the promulgation of quasi-legislative 
regulations, will do so imofitably. 

The other section which warrants discussion is Section 
404. No occasion has yet arisen requiring the exercise of 
the authority here granted, but the section is important 
for our purposes because it is somewhat unusual. 

This section authorizes the Administrator to ^^promiil- 
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gate regulations providing for tlie issuance ’ ’ of permits to 
manufacturers of a specified class of food in a specified 
locality, whenever lie finds, after investigation, that such 
foods have become contaminated with micro-organisms 
during their production so as to render them injurious to 
health and that such injurious nature cannot he adequately 
determined after such a food has entered interstate com- 
merce. 

The word “permit” in this section immediately suggests 
a license as defined in S. 7. It will be noted, however, that 
the regulations authorized by this section do not consti- 
tute the permit. They merely prescribe the basis for issu- 
ing a future permit to a specified class in the specified 
locality. They merelj^ serve to supplement those provisions 
of the statute which declare that no adulterated foods may 
be shipped in interstate commerce and that foods manu- 
factured, processed or i^acked under unsanitary conditions 
whereby they may have become dangerous to health, are 
adulterated. The regulations contemplated by paragraph 
(a) of this section are, therefore, a “rule” and since a 
hearing is required for their promulgation, they are sub- 
ject to the provisions of Sections 7, 8 and 11 of S. 7. 

The issuance of the “permit” by the Administrator, 
after the promulgation of these regulations seems to be 
“licensing” as defined in Section 2(e) of S. 7. 

Paragraph (b) of this section further provides for sus- 
pension of permits when their terms have been violated 
and for reinstatement thereof, upon a showing of com- 
pliance with the conditions imposed. No hearing is pre- 
requisite to suspending such a permit and, since the sus- 
pension is for the jirotection of public health, this may 
also be done summarily under the excejition in Section 9(b) 
of S. 7, dealing with suspension of licenses. 

A hearing is required on an application for the reinstate- 
ment of such a permit. The agency action on an applica- 
tion for such reinstatement is an adjudication, hence sub- 
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ject to tlie procedure prescribed by Sections 7, 8 and 11, 
of S. 7, 

^‘Orders’' as defined in 8, 7 . — This class includes tliree 
kinds of agency determinations, (1) action on an applica- 
tion for reinstatement of a permit,^® (2) action on new 
drug applications,” and (3) actions denying entry into 
the United States of commodities subject to tbe Act which 
fail to conform to the requirement of the act.^® 

The first of these we have discussed in our consideration 
of Section 404. 

The agency action with respect to applications for quali- 
fying new drugs for shipment in interstate commei'ce is 
required to be taken by following the procedure prescribed 
in Section 505 of the act. 

No action need be taken on the application. In that case 
such application becomes effective within the specified 
time without further proceedings. But when the Admin- 
istrator is not able to determine the safety of the new 
drug from such application, he may not reject it except by 
order based on the record at a hearing. The procedural 
requirements prescribed for the conduct of this hearing 
are substantially the same as those prescribed for the 
issuance of the quasi-legislative regulations. 

The Administrator’s action refusing a new drug applica- 
tion to become effective comes wfithin the definition of 
“licensing” in S. 7, hence is subject to the adjudicatory 
procedure prescribed for licensing. It should be noted 
that the restrictions of trial examiners imposed by Section 
5(c) of S, 7, is not applicable here by reason of the excep- 
tion therein contained. 

The 7idministrator is further authorized to suspend 
applications which have become effective. This may be 
done only after due notice and an opportunity for a 
hearing and by an order based on the record of such a 

Section 404(b). 

Section 50a. 

Section 801. 
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liearing. This agency action is also adjudicatory, hence 
subject to the procedure prescribed in Sections 7, 8 and 11, 
of S. 7. 

The statute expressly provides that orders issued refus- 
ing an application to become effective or suspending an 
effective application, may be reviewed by the District 
Court on appeal by the aiiplicant. The review provisions 
follow the usual pattern and are virtually the same as 
those prescribed in Section 701. This is the only instance 
where this law provides for a review in the District Court. 
The appeal from all other reviewable orders is to the Cir- 
cuit Court of Appeals. No particular significance attaches 
to this. The only exiffanation for it, as far as I know, is 
the fact that originally it was proposed that all reviewable 
orders be reviewed in the District Courts. This point was 
one of several having to do wutli the proposed procedure 
for issuing quasi-legislative regulations, which had been 
somewhat controversial. This particular issue was com- 
promised by providing for a direct appeal to the Circuit 
Court of Appeals. However, the procedure for the han- 
dling of new drug aiiplications was never controversial. 
It is reasonable to suppose, therefore, that it was either 
overlooked when the review provisions were revised, since 
that revision concerned itself with quasi-legislative regu- 
lations, or that it was considered inadvisable to agitate 
tlie matter further since no one objected to a review of 
these adjudicator}^ orders in the District Court. Further- 
more, there is more reason for prompt dispositions of the 
fornier orders than of the latter. 

The remaining provisions authorizing and directing pro- 
mulgation of orders concern themselves with imports.^" 

Upon the Administrator’s request, the Secretary of the 
Treasury is required to deliver samples of commodities 
offered for import which are subject to the Act. lie sliall 
refuse entry to the United States of such conunodities 
which are reported to him by the Administrator as failing 


Sectioii SOI. 
M 
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to coiifoiDi to the requirements of that act. The Adminis- 
trator is required to make his determination as to the fit- 
ness of any commodity on “examinations of such samples 
or otlierwise.” The act provides for notice and a hearing 
Ycitli a right to introduce testimony relevant to the issue 
of fitness. 

The refusal -of entry of such commodities upon such 
report is an “order” as defined in S. 7. However, since it 
is based on the Administrator’s report of determination 
as to facts made “from the examination of such samples 
or otherwise,” it is exempt from the adjudicatory proce- 
dure of S. 7, under Section 5(e). The administrative deter- 
minations made under this section appear reviewahle in 
the District Court in an action to set aside the order refus- 
ing entry of conmiodities,®" and Section 10 of S. 7, provides 
for review of this type of administrative order. 

I notice from the announcement that I am expected to 
discuss the judicial review of the regulatory functions of 
this agency. I think I have covered this point in each 
instance as I have gone along. 

The remaining point suggested for consideration is the 
effect of Section 3 of S. 7 on the Act and the steps taken 
by the agency to comply therewith. Under this section 
the xldministrator is required to iDublish in the Federal 
Kegister, among other material, rules not heretofore re- 
quired to be published. However, as a matter of practice all 
of such rules, except T. C. letters, have been published in 
the Federal Register, therefore this requirement does not 
affect any changes in the existing x)rocedure save for the 
requirement that T. C. letters be published. 

The Federal Security Administrator has complied with 
requirements of Sections 3(a)(1) and (2) of the Procedure 
Act and by publishing in the Federal Register for Septem- 
ber 11, 1946 his organizational and procedural material. 
A statement of general policy as required by Section 3(a) 
(3) appears to be included in the published material. 

Tile James J. Hill, 65 F. Supp. 265, (D. C. D. Md., 1946). 
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However, no substantive rules heretofore adopted are so 
included. Presuinahly the reason for this is the fact that 
the Administrator has heretofore, as a matter of practice, 
published such rules in the Federal Eegister where they 
may be found now. Such publication would seem to consti- 
tute a compliance with the provisions of Section 3(a) (3). 

CONCLUSIONS 

The extent of the impact of S. 7 on the Federal Food, 
Drug, and Cosmetic Act may then be summarized as fol- 
lows : 

1. Our first group, as we have seen, included adminis- 
trative determinations which are not within the contem- 
plation of S. 7, therefore these are not affected. 

2. Our second group includes interpretative regulations 
and T. 0. letters which are “rules” required to be pub- 
lished in the Federal Eegister, formerly not required to 
be so published. However, interpretative regulations have 
been published as a matter of practice in the past, there- 
fore, no change in existing procedure is required vdth 
respect to these. T. C. letters were not so published, for- 
merly. This new requirement will undoubtedly mean more 
formal, and as a consequence possibly fewer, T. C. letters. 
However, it is hoioed they will not be fewer. 

3. Our third group includes substantive regulations of 
a negative character which are “rules” subject to the 
procedural requirements of Section 4 of S. 7. However, 
since the Administrator, in practice, has always promul- 
gated these regulations on notice and an opportunity for 
submission of argument, these neAv provisions will not 
require any change in the existing iirocedure. 

4. Our fourth group includes substantive regulations 
of a iiositive character vdiich are “rules” required by 
statute to be made on the record after an opportunity for 
an agency hearing, wherefore, the requirements of Sections 
7 and 8 of S. 7 apply. Whether significant changes are 
required in the existing procedure in promulgating the 



412 Federal Food, Drug, a^td Cosmetic Act 

regulations of this group, will depend on wliich of the 
three procedures for making decisions prescribed in Sec- 
tion 8 of S. 7, the Administrator elects to follow. 

It will be recalled under that section the initial decision 
may be made by the officer presiding at the hearing, in 
which case it shall be final subject to the review prescribed 
in that section. Or, the initial decision may be made by the 
Administrator provided he has ^‘in specific cases or by 
general rule,” recpiired the record to be certified to him 
for initial decision, in wdiich event the officer presiding 
at the hearing shall make the recommended decision, except 
that in rule-making or determining applications for initial 
license the agency may, in lieu thereof, issue a recom- 
mended decision. It will also be recalled that the existing 
procedure for promulgating regulations which fall in our 
fourth category, conforms to this alternative procedure of 
Section 8, whereunder the Administrator, by requiring the 
record to be certified to him, may make the initial decision 
after issuing his own tentative decision. I understand the 
Administrator expects to follow this course so that the 
existing procedure will remain substantially unchanged. 
To do this he wall either have to issue a general regula- 
tion requiring certification to him of all records made at 
hearings held under the specified sections or else he will 
have to issue such an order to presiding officers in specific 
hearings. No general regulation has been published and 
I understand none is being contemplated at the present, 
but that the Administrator intends to follow the practice 
of requiring certification of the re-records in specific cases 
as they arise. Should the latter procedure be finally de- 
cided upon, it seems to me the requirement for the certi- 
fication of the record should be contained in the notice of 
hearing because, in my opinion, the spirit, if not the letter 
of the law, contcmj)lates that interested persons know who 
is to render the decision, before the hearing begins. 

Whenever the Administrator fails to require the certifi- 
cation of the record to him for initial decision or elects 
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not to issue a iiroposed decision, then it will be necessary 
to depart from the existing procedure, of course, to the 
extent that either the presiding officer will make the final 
decision subject to the prescribed review or he will make a 
recommended decision, as the case may be. 

5. Our fifth and last group, as will be recalled, includes 
two requirements for administrative actions v/hich are 
‘^orders,” namely (1) an order refusing to allow a new 
drug application to become effective or revoking one which 
lias become effective, and (2) an order reinstating a sus- 
pended emergency permit issued under Section 404. 

The requirements of S. 7 do not necessitate a change 
in the existing procedure for the simple reason that it has 
not heretofore become necessary to establish a formal pro- 
cedure under either of these statutory requirements for 
hearings. There has been only one proceeding on new drug 
applications which has gone to final order. In that case the 
presiding officer issued and served on the respondent the 
proposed order, whereafter the Administrator issued the 
final order. No proceedings reinstating a permit have 
ever been had since the provisions of Section 404 have 
never been invoked since that section has become law. 
Hereafter the adjudicatory procedure prescribed in S. 7 
will be required to be followed in jiromulgating these 
orders. 



AN ANALYSIS OF FEDEExAL TEADE COMMISSION 
PEOCBDUEES AS THEY EELATE TO THE 
ADMINISTEATIVE PEOCEDUEE ACT. 

Eobekt E. Pbeeb 

It is indeed a challenging task to nndertake to deal exten- 
sively with the impact of the Administrative Procedure 
Act upon the Federal Trade Commission so shortly after 
enactment of that Act. In the interest of orderly and 
intelligible presentation I fii'st will sketch briefly the Com- 
mission’s background and the job for which it was created. 

The Federal Trade Commission Act (38 Stat. 717 (1914), 
15 IJ. S. C. A. §§ 41-51; 48 Stat. 31 (1933), 7 U. S. C. A. 
§ 610; 52 Stat. Ill (1938), 15 U. S. C. A. §§ 41 et seq.) was 
the product of many years’ discussion in the Congress 
regarding effective means of controlling monopolies and 
preserving our traditional free enterprise system of trade 
and commerce. It represented many compromises between 
conflicting points of view and it is understandable that not 
many of its sponsors wished to predict with precision the 
Commission’s problems of the 1940 ’s when the Commis- 
sion was created in 1914 with a mandate to “prevent per- 
sons, partnerships or corporations . . . from using unfair 
methods of competition in commerce.”^ It is clear that the 
Commission’s primary duties were to be prophylactic in 
nature and that it was to be more than a quasi-court of 
industrial relations settling such disputes as might be 
brought to it by litigants. 

As the U. S. Circuit Court of Appeals said in Pep Boys — 
Manny, Moe and Jack, Inc. v. Federal Trade Commission, - 

The procedure in the Federal Trade Commission Act is pre- 
scribed in the public interest as distinguished from provisions 
intended to afford remedies to private persons. 

Eoeeut E. Feeee is a Oomroissioner of the Federal Trade Commission. 

1 52 Stat. Ill (1938), X5 IJ. S. 0. A. § 45. 

2 122 Fed. (2d) 158 (0, 0. A. 3d, 1941). 
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Congress made no further attempt in the Federal Trade 
Commission Act to prepare an index expurgatorius of 
practices over which the Commission was to have jurisdic- 
tioiij and, as was stated by Mr. Justice Brandeis in his 
famous dissenting opinion in Federal Trade Coimnission v. 
G-rate,® 

Instead of undertaking to define what practices should be 
deemed unfair, as had been done in earlier legislation, the act 
left the determination to the Commission. Experience with exist- 
ing laws had taught that definition, being necessarily rigid, would 
prove embarrassing and, if rigorously applied, might involve great 
hardship. Methods of competition which would be unfair in one 
industry, under certain cireuinstances, might, when adopted in 
another industry, or even in the same industry under different 
circumstances, be entirely uno])jectionable. Furthermore, an enu- 
meration, however comprehensive, of existing methods of unfair 
competition must necessarily soon prove incomplete, as with new 
conditions constantly arising novel unfair methods would be 
devised and developed. 

Wlien the Commission has reason to believe that any 
person, partnership, or corporation has engaged in unfair 
acts, practices or methods of competition in commerce, it is 
empowered and, moreover, directed to issue and serve a 
formal complaint setting out wherein it believes the law 
to have been violated if a proceeding in respect thereto 
appears to the Commission to be in the interest of the 
public.^ The Federal Trade Commission, exercising the 
broad jurisdiction granted by this enactment, has held 
numerous practices and methods to he unlawful, and the 
overwhelming majority of such of its orders as were ap- 
pealed have been sustained by the courts.® Practices and 
methods, to name a few, which are now generally regarded 
to be within the prohibitions of Section 5, are combination 
or conspiracy to fix or control prices or to hamper, boycott 
or obstruct business rivals; misrepresentation as to com- 

® 253 U. S. 421-436, 40 Sup. Ct. 572, 64 L. ed, 993 (1920). 

^ Section 5(b). 

” See Annual Eepoi’t, 1946, pp. 37-43 for statistics. 
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position, origin, quality or source of corninodity ; false and 
misleading advertising; sale of products by means of lot- 
tery or chance devices: commercial bribery; and disparage- 
ment or misrepresentation concerning a competitor. 

Section 11 of the Clavton Act (38 Stat. 730 (1914), 15 
IT. S. C. A. §§ 12-27, 44, is U. S. C. A. § 412, 28 U. S. C. A. 
§§ 381-383, 386-390, 29 IT. S. C. A. § 52) vests authority in the 
Commission to enforce compliance ivith the proscriptive 
provisions of Sections 2, 3, 7 and 8 of this legislation.® In 
language not dissimilar to that of Section 5 of the Federal 
Trade Commission Act, the Commission is directed to 
issue and serve a complaint stating its charges whenever it 
shall have reason to believe that any person is violating or 
has violated such sections of the act. Section 2 in substance 
makes it unlawful to discriminate in price in the course 
of interstate commerce when the effect is to suppress compe- 
tition, create a monopoly or injure, prevent or destroy 
competition; to pay or receive anything of value as 
brokerage or in lieu of brokerage when the recipient is 
acting in behalf of, or under the control of, anyone other 
than the person by whom the brokerage or allowance is 
granted; to pa}^ customers for services or facilities furn- 
ished by the customer unless such payments are available to 
all competing customers on proiiortionally equal terms, to 
furnish services or facilities to a purchaser which are not 
accorded to ail other purchasers on proportionally equal 
terms; or knowingly to induce or receive a discrimination in 
price prohibited by the Section. 

Section 3 of the Clayton Act refers to so-called “'full 
line forcing” and “exclusive dealing” contracts, and makes 
it unlawful for a seller or a lessor to require that a pur- 
chaser or lessee shall not use or deal in the goods of a 
competitor of such seller or lessor where the effect of the 
arrangement may be substantially to lessen competition 
or tend to create a monopoly. 

Section 7 deals with the acquisition of stock of one 

” 3S stat. 7.S4 (1914), 15 U. S, C. A. § 21. 
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corporation engaged in interstate commerce, or of stock 
of two or more sncli corporations, by anotlier so engaged, 
and makes snch acquisition unlawful where its effect may he 
substantially to lessen competition between the acquiring 
and the acquired corporations, or between the tw^o or more 
acquired coiqjorations, or to restrain commerce in any 
section or community, or tend to create a monopoly in any 
line of commerce. 

Under Section 8 of the Clayton Act it is unlawful for a 
person at the same time to be a director in two or more 
corporations rvhere either has capital, surplus and un- 
divided profits aggregating more than $1,000,000 and is 
engaged in commerce, if such coiqaorations are or shall 
have been theretofore competitors, so that the elimination 
of competition by agreement between them would constitute 
a violation of any of the provisions of the antitrust laws. 

Under the Wheeler-Lea Act of 1938 (52 Stat. Ill, 15 U. S. 
C. A. §§ 52 et seq,) the Federal Trade Commission Act 
was amended to empower the Connnission, among other 
things, to expand its jurisdiction over unfair and deceptive 
practices in the advertising of food, drugs, devices and cos- 
metics. These provisions empower the Commission to 
require positive disclosure of certain facts in advertising 
v/here their omission would be misleading, and jjermit the 
seeking of temporary injunctions and restraining orders 
in the District Courts of the United States pending pro- 
ceedings under Section 5.^ 

Under the Wool Products Labeling Act of 1939 (54 Stat. 
1128, 15 U. S. C. A. § 68) the introduction, or manufacture 
for introduction into connnerce, or the sale, transportation 
or distribution in commerce of any wool product which is 
misbranded is declared to be unlawful, and an unfair 
method of competition and an unfair and deceptive act or 
practice.^ Any person wdio shall manufacture, or deliver 
for shipment, or ship or sell or offer for sale in commerce 
any misbranded wool product is declared to be guilty of 

’ 52 Stat. 115 (1938), 15 IT. S. C. A. §1 52, 53. 

^54 Stat. 1129 (1940), 15 U. S. C. A. § 68 (a). 
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an unfair metliod of competition and an unfair and decep- 
tive act or practice under tlie Federal Trade Coiiiniission 
Act. Misbranding is specifically defined therein and the 
Commission is authorized to cause tests, inspections, analy- 
ses and examinations to be made of any wood product 
subject to the Act. The Commission also is given the power 
to make rules and regulations and prescribe procedure 
thereunder, to which provision I shall refer later. 

Most of you are familiar in a general way with the man- 
ner ill which the Connnission proceeds against a specific 
individual charged with a violation of the laws which it 
administers. The Administrative Procedure Act does not 
alter the Commission’s procedures in this aspect of its work 
in any material respect, since the Commission had long- 
prior to that enactment accomplished an administrative 
divorce of its investigative and prosecutive functions from 
those in which it acted as a tryer of facts. Orders of the 
Commission in these proceedings are reviewable directly in 
the TJ. S. Circuit Courts of Appeals, and the procedures 
adopted by the Conmiission have been subject constantly to 
judicial review over a period of more than thirty years with 
gratifying results attesting the Commission’s fairness to 
respondents. 

I would like to reiterate the thought that the Commission 
is not a body determining disputes between litigants but 
that its primary duty is to act affirmatively and effectively 
to prevent destruction of the free competitive system by 
predatory practices. Ancillary to this duty the Commission 
has certain other functions and powers which are difficult 
to classify within the usual categories of administrative 
law. For instance, under Section 6 subsections (a) -(h), it 
has power to gather and compile information concerning 
the practices of any corporation engaged in commerce, 
except banks and common carriers; to require such corpora- 
tions to file annual or special reports relating to their prac- 
tices; to investigate, upon its own initiative, the manner in 
which a final decree in any suit brought by the IJnited States 
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under the anti- trust acts has been or is being carried out; to 
make investigations, upon the direction of the President or 
of Congress, into alleged violations of the anti-trust acts; 
upon application of the Attorney General, to investigate 
and make recommendations for the readjustment of the 
business of any corporation alleged to be violating the anti- 
trust laws; to investigate trade conditions in and with 
foreign countries and to report to Congress with its recom- 
mendations regarding associations, combinations, or prac- 
tices as the 3 ’ affect the foreign trade of the United States; 
and under Section 7 to act as a Master in Chancery in any 
suit in equity brought by the Attorney General under the 
anti-trust acts. Under Section 2 of the Clayton Act, the 
Commission may, after investigation and hearing, fix and 
establish the limits of quantity discounts for the sale of 
goods in commerce where it is found that available pur- 
chasers in greater quantities are so few as to render 
quantity ditferentials unjustly discriminatory or promotive 
of monopoly in any line of commerce. It must make inves- 
tigations of export trade associations and may make recom- 
mendations to such associations for readjustments in 
organization and management to conform with the pro- 
visions of the Webb-Pomerene Export Trade Act.® 

So much for the statutes administered by the Commis- 
sion. I now turn to the Administrative Procedure Act 
itself. 


PUBLIC INFORMATION, SECTION 3 

The Commission has directed its efforts through the 
years toward the development of a procedure within the 
framework of the laws it administers which will guarantee 
to all parties full opportunity to be heard. While it has 
been criticized because of delays resulting therefrom, it 
has not deviated from its insistence upon a full and im- 
partial hearing. Its General Policy and Rules of Practice 
have been developed in an effort to insure the fair and 

“ iO Stat. 517 (ms), I'J U. S. G. A. § 65. 
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even adiiiinistratioii of its laws. As a result of this policy 
the passing of the Administrative Procedure Act brought 
about no revolutionary change in the operation of the 
Federal Trade Commission. Such revisions as were neces- 
sary were made as rajiidly as possible — some prior to the 
effective date of the Act and others as soon as legal 
authority was conferred under the Act. These changes 
provide in some instances for additional steps in the Com- 
mission’s procedure, and insofar as they do, it must be 
recognized that there is inherent in them the possibility of 
further delays. 

Amended Pules of Practice were adopted last June and 
published by the Conmiission on July I, 1946.^° Effort was 
made to give effect therein to both the letter and spirit of 
the Administrative Procedure Act. Changes made consisted 
in large part of putting into writing practices and proce- 
dures which were in common use but which had not been 
actually committed to Avriting prior thereto. An example 
of this type of change appears in the rule governing hear- 
ings on formal iiroceedings. The folloAAung is quoted from 
that rule as published on July 1, 1946 ; “ 

Every party respondent shall have the right of due notice, 
cross-examination, presentation of eAudenee, objection, exception, 
motion, argument, appeal and all other fundamental rights. 
This section did not appear in the previously published rule 
governing hearings on complaints. Some of the rights 
outlined therein were provided for elsewhere in rules, 
but those rights, whether or not previously set forth in 
any Avritten rule, had been preserved to the respondents 
by the Commission in the course of its regular procedure. 
A similar situation will be found in comparing the rule on 
eAudence published July 1, 1946, with that previously in 
effect.^^ 

Rules, Policy and Acts July 1, 1946. 

^Uitule SV(a). 

^ - Rules X, XII, XIV, XXI and XXIV July 1, 194;I. 
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111 general it may be stated that insofar as the Federal 
Trade Commission is concerned, the etfect of Section 3 of 
the Administrative Procednre Act was to cause it to analyze 
more carefully its practice and procednre and to exjiress 
more definitely and in greater detail the rules and polic}^ 
governing its action. These, together with a description of 
its organization, the manner in which the public may make 
submittals or requests, its procednre and the channeling of 
its functions have all been fully set forth in the Federal 
Eegister.-'‘ 

Paragraphs (b) and (c) of Section 3 have not had any 
appreciable effect upon Commission procedure. Final 
opinions or orders in the adjudication of cases have been 
published and been made available to public inspection. As 
a matter of fact, the Conmiission took the initiative in this 
matter when provision was first made for the publication 
of the Federal Eegister and has succeeded in having its 
orders published therein since 1938. These, of course, are 
served upon the parties involved, but the Commission felt 
the general publication would serve to put others on notice 
as to practices that were prohibited and would thereby ac- 
complish results much broader than those flowing directly 
from specific Commission action. 

The exceptions in paragraph (b), which provide for con- 
fidential treatment, have no application to the Commission ’s 
work since all of its orders are published and all formal 
documents including the complaint and findings of fact are 
available for public inspection.^® 

All matters of official record of the nature described in 
X)aragraph (e) of Section 3 are and always have been avail- 
able to persons properly and directly concerned so that this 
section has no effect upon the Commission’s practice. 

EULE-MAKING, SECTION 4 

Functions of the Coimnission which might be considered 

11 Fed. Eog. 177A-571 to 574 (Sept. 11, 1946); 11 Fed. Beg. 14233-14^-10 
(Dee. 11, 194G). 

'•’Rule XXIX(e)(g)(i). 
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in any discussion of rule-making are (1) the publication of 
Rules of Practice governing procedure in Commission 
proceedings, (2) tbe promulgation of trade practice con- 
ference rules, and (3) publication of any amendments to 
rules and regulations previously issued under tbe Wool 
Products Labeling Act of 1939. 

Rules of Practice . — In carrying out its statutory functions 
tbe Commission publislies from time to time Rules of Prac- 
tice setting forth the procedure to be followed in formal 
and informal Commission proceedings. Such Rules of Prac- 
tice and any amendments thereto are published in the 
Federal Register and are made available to interested 
parties in pamphlet form.^® Section 4(a) of the Administra- 
tive Procedure Act specifically excepts this type of rule 
from the requirements of such Section, and Sections 7, 8 
and 11 of the act are likewise inapplicable. 

Trade Practice Conference Rules . — ^Under the Commis- 
sion’s trade practice conference procedure the Commission, 
acting in the public interest, invites all members of an 
industry to attend an industry conference to consider prac- 
tices in that industry and to adopt rules covering unfair 
practices therein. After further hearing of interested 
parties, rules are promulgated for the industry and the 
members atforded opportunity to indicate their willingness 
to observe such rules in the conduct of their business.^’’ By 
agreeing to abide by the rules for their industry they, in 
effect, agree to abandon or refrain from using the stated 
unfair practices. 

Trade practice rules, as promulgated by the Commission, 
are divided into Group I and Group II rule. Group II rules 
have no status other than as expressions of what is con- 
sidered desirable in the interest of promoting fair com- 
petitive conditions. Group I rules define industry practices 
which are deemed to be unfair methods of competition, 
unfair or deceptive acts or practices, or other illegal prac- 


^ Rules, Policies & Acts, Dee. 11, 1946. 
^ ‘ Rule XXVIII, Dec. 11, 1946. 
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tices, under laws administered by the Commission, as con- 
strued by the Coiiunission and the courts. They do not 
purport to make unlawful any practice which is not 
illegal under existing statutes. They merely catalogue 
such illegal practices for the information and guidance of 
industry members. As interpretations of existing decision 
law as applied to practices in particular industry, such 
trade practice rules are considered to come within the 
specific exceptions set forth in Section 4(a) of the Admin- 
istrative Procedure Act. 

The public procedures followed in trade practice confer- 
ence iDi’oceedings respecting publication of notice and op- 
portunity afforded interested parties for participation, 
although not considered to be subject to the requirements 
of Section 4, are such as to comply fully with its provisions. 
In fact, in providing for oral hearing, the trade practice 
conference procedure goes beyond the requirements of such 
Section. Since there is no statutory requirement of hear- 
ing in such proceedings, this procedure is not considered 
subject to the requirements of Section 7, 8 and 11 of the Act. 

Buies and Begulations Under the Wool Products Labeling 
Act — Sections 6(a) of the Wool Products Labeling Act of 
1939 authorizes and directs the Commission to make rules 
and regulations for the manner and form of disclosing 
certain required information and for segregation of such 
information for different portions of a wool product as 
may be necessary to avoid deception and confusion, and to 
make such further rules and regulations under and in pur- 
suance of the terms of such Act as may be necessary and 
proper for administration and enforcement.^® Pursuant to 
such authority, the Commission promulgated rules and 
regulations effective July 15, 1941, after hearing held 
pursuant to notice published in the Federal Register and 
full opportunity for participation by interested parties.^® 

Amendments to the rules and regulations issued under 

Section 6(a). 

16 Code of Fed. Eeg. 300.1 et seq. 
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the 'Woo] l4i*o(liTcts Labeling Act are. not in eluded in the 
specilicallc excepted categories set forth in Section 4(a). 
Since the Wool Act does not require that an.v amendments 
to such rules and regulations to be made on the record after 
opportunity for hearing, the reciuirenients of Sections 7, 
S and 11 of the Administrative Procedure Act are not con- 
sidered applicable. 

ADJUDICATION, SECTION 5 

The Federal Trade Commission is concerned with the 
exceptions contained in tlie first paragraph of Section 5 
only insofar as tliey may relate to cases in which it is acting 
as an agent for the court. This will include matters referred 
to it as a master by the court as has been done, for example, 
ill cases where the Commission sought enforcement of 
orders issued under the Clayton Act.^° It may also be 
appointed a master under Section 7 of the Federal Trade 
Connnission Act to ascertain and report an appropriate 
form of decree in any equity suit brought by the Attorney 
General as provided in the Anti-Trust Acts. Even this 
exception is not considered important since the require- 
ments of Section 5 of the Administrative Procedure Act are- 
no more stringent than those the Commission has imposed 
upon its agents, employees and itself in carrying out the 
direction of the court when it has been appointed as a 
master. 

With regard to all cases of adjudication required by 
statute to be determined upon the record, the provisions 
concerning notice and procedure are being and have been 
followed. Ellies of practice in effect prior to the adoption 
of theAdministrative Procedure Act did not contain specific 
provision for the submission of offers of settlement or 
adjustment, but the parties were always at liberty to submit 
these for consideration, and, and in a substantial number of 
cases, availed themselves of this procedure, as is evidenced 
by numerous matters wherein stipulations as to the facts 


=0 D. 1574, D. 4240 and D. 4247. 
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liave been received by the Commission and have formed the 
basis for the findings and orders subsequently issiied."’^ In 
order that there may be no question as to the availability 
of this method of settlement, the Commission has added the 
following paragraph to its Enle of Practice governing 
complaints : 

Upon request made within fifteen (15) days after service of 
the complaint, any party shall he afforded opportunity for the 
submission of facts, arguments, offers of settlement or proposals 
of adjustment where time, the nature of the proceeding and the 
public interest permit, and due consideration shall be given to 
same. Such submission shall be in writing. The filing of sueli 
request shall not operate to delay the filing of the answer. 

The adjudication functions of the Commission are those 
exercised in carrying out statutory requirements with 
regard to complaints, findings of fact and orders. These 
functions are subject to Sections 5, 7 and 8 of the Adminis- 
trative Procedure Act insofar as those sections are appli- 
cable to our work, and it is believed that quotations from 
some of our amended Eules of Practice will show both the 
manner in which those sections have affected the Commis- 
sion ’s procedure as Vv' ell as the action taken to insure con- 
formity with the statute. The following excerpts from 
Eules 14 and 22 were adopted to secure compliance with 
subsection (c) of Section 5: 

Except where he shall have become unavailable to the Commis- 
sion, the said recommended decision shall be made by the trial 
examiner wlio presided at the hearing. 

Trial examiners shall perform no duties inconsistent with their 
duties and responsibilities as such. Save to the extent required 
for the disposition of ex parte matters as authorized by law, no 
trial examiner shall consult any person or party as to any fact 
in issue unless upon notice and opportunity for all parties to 
participate. 

- U'). 4363, I>. 5013 and D. 4865. 

-ntule V, Dee. 11, 1946. 

Eules, Policies & Acts, Dee. 11, 1946. 
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Trial examiners shall not be responsible to, or subject to the 
supervision or direction of, any officer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for 
the Commission. 

No officer, employee or agent, engaged in the performance of 
investigative or prosecuting functions for the Commission in any 
case shall, in that or a factually related ease, participate or advise 
in the recommended decision of the trial examiner, except as a 
witness or as counsel in public proceedings. 

The Federal Trade Conimissioii has not availed itself 
of the authorization in Section 5(d) to issue declaratory 
orders, to terminate controversies or to remove uncer- 
tainties. 


HEARINCS, SECTION 7 

The provision with regard to presiding officers contained 
in Section 7 (a) has caused no material change in procedure 
of the Commission. Subsection (b), however, has conferred 
additional powers and duties upon hearing officers, and 
appropriate changes have been made in the Eules of Prac- 
tice to provide therefor. The principjal changes in this 
regard relate to the issuing of subpoenas, taking of deposi- 
tions and submission of recommended decisions. 

Prior to the passage of the Administrative Procedure 
Act, subpoenas ad testificandimi were issued by a Com- 
missioner and application therefor could he made to the 
Secretary or to the presiding trial examiner. Applications 
for subpoenas duces tecum were submitted to the Com- 
mission and passed upon by it.-* The Commission also 
determined when evidence might he taken by deposition.^" 
These functions are now exercised by the officer presiding 
at the hearing, and provision is made in the Eules of Prac- 
tice for appeal to the Commission from the presiding trial 
examiner’s denial of a motion to quash or refusal to issue 
a subpoena for the production of documentary evidence.^*’ 


Rule XV July 1, 1945. 

Rule XVIII July 1, 1945. 
Rule XVI (g) Dee, 11, 1946. 



Egbert E. Freer 


427 


The presiding trial officer also has the duty of filing with 
the Commission a reconnnended decision.^^ 

Enle XX of the Commission’s Buies of Practice calls for 
the filing of motions before the trial examiner at the 
termination of the reception of evidence and for appeal to 
the Commission from any adverse rulings thereon. The 
purpose of this rule was to clear up the record before the 
trial examiner ’s recommended decision was prepared so as 
to insure that it be based upon the record in its final form 
and that the identical record would be before both the trial 
examiner and the Commission when decision is made. There 
is no j)rovision in the Administrative Procedure Act requir- 
ing such a rule, but the Commission is of the opinion that it 
definitely furthered the intent and purposes of the Act. 

Subsections (c) and (d) of Section 7, relating to evidence 
and to the record, required no change in the Commission’s 
procedure. The trial examiners had passed upon the 
admissibility of the evidence admitting that which was 
relevant, material and competent and excluding the irrele- 
vant, immaterial and unduly repetitious. All findings, con- 
clusions and recommendations of the trial examiner are 
based upon the greater weight of the evidence, as are the 
decisions of the Commission. This is true under the present 
procedure. It wms true prior to the passage of the Act. The 
record for decision consists of the transcript of testimony 
and exhibits, together with all papers and requests filed in 
the proceeding. 

DECISIONS, SECTION 8 

Section 8 of the act has effected a substantial change in 
the Commission ’s procedure. Under subsection (a) of this 
section, the Goimnission has reserved to itself (as hereto- 
fore) the function of making the initial decision.^® This 
places upon the trial examiner the duty of presenting a 
recommended decision.’'® The exeeptions as to rule-making 

- • Rule XXII Dee. 11, 1946. 

Exile XXV Dec. 11, 1946. 

Rule XXII Dec. 11, 1946. 
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and initial licenses do not apply to the work of the Federal 
Trade Gommission. 

Under Subsection (b) of Section 8, it is provided that 
prior to each recommended or initial decision the parties 
shall be afforded reasonable opportunity to submit for the 
consideration of those participating in the decision proposed 
findings and conclusions or exceptions to the decisions, or 
recommended decisions and reasons in support thereof. The 
statute makes the submission of this material a matter of 
right. Prior to its enactment, it was optional with the presid- 
ing trial examiner as to whether or not he would avail him- 
self of the provisions of the Rule of Practice relative to 
receiving statements from attorneys for the Commission or 
or for the respondent setting forth their contentions as to 
the facts proved in the proceeding.^® It was also optional with 
the trial examiner as to whether or not he should receive 
material submitted in addition to that which he may have 
requested, but I know of no instance where a trial examiner 
or the Commission refused to receive material of this nature 
and to give appropriate attention to the matters thus sub- 
mitted. This procedure is made obligatory under the new 
xict, and in addition the record must show the ruling upon 
each finding, conclusion or exception presented. "With 
regard to its decisions, the Commission, either in its findings 
or in separate opinions, seeks to make apparent the proc- 
esses by which its conclusions are reached. 

All decisions, whether recommended or initial, become a 
part of the record and include a statement of findings and 
conclusions with reasons therefor upon all material issues 
of fact, law or discretion presented in the record and the 
apioropriate rule, sanction, relief or denial thereof. Insofar 
as the Federal Trade Commission is concerned, this proce- 
dure is new. Formerly the report of the trial examiner was 
served upon the Commission’s attorney, the attorney for 
the respondents and upon respondents not represented by 


Rule XXII July 1, 1945. 
Rule XXT Bee. 11, 1946. 
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counsel. Sucli former report was notj however, a part of 
the record,®'-^ although, on review of the case, the trial 
examiner’s report therein often was certified to the Circuit 
Court of Appeals with the record. 

JUDICIAL EEVIBW, SECTION 10 

Section 10(e) of the Administrative Procedure Act pro- 
vides that every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review, and that any preliminar 3 q procedural or inter- 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. 

The respondent against whom a cease and desist order 
is issued under the Federal Trade Coinniission Act may 
obtain a review by filing in the appropriate Circuit Court 
of Appeals of the United States within sixty days from the 
date of service of such order a written petition praying 
that it be set aside.®® When a copy of such petition is served 
upon the Commission, it certifies to the court a transcript of 
the entire record in the proceeding. The court has power to 
enter a decree based upon this record affirming, modifying 
or setting aside the order of the Commission and enforcing 
the same by issuance of its own order commanding obedience 
to the Commission’s order to the extent that it has been 
affirmed. The judgment and decree of the Circuit Court are 
final except as they may be subject to review by the Supreme 
Court upon certiorari.®* 

Such orders of the Commission to cease and desist become 
final if, upon expiration of the time allowed for filing a 
petition for review, no petition has been filed; or upon 
expiration of the time allowed for filing a petition for 
certiorari, if the Commission’s order has been affirmed, or 

Rule XX July 1, 1945. 

^•'Section 5(e). 

" ‘ Seetion 5(g:). 
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the iietition for review dismissed and no petition for cer- 
tiorari has been filed; or upon denial of the petition for 
certiorari, if the Commission’s order has been affirmed or 
the petition for review dismissed; or upon the expiration 
of thirty days from the date of issuance of the mandate of 
the Supreme Court, if the court directs that the Commis- 
sion’s order be afarmed or the petition for review dis- 
missed/'’^ 

If the Supreme Court directs that such order of the Com- 
mission be modified or set aside, the Commission’s order 
issued in response thereto becomes final upon the expiration 
of thirty days from the time it is rendered unless within 
that time either party has instituted proceedings to have 
the order corrected to accord with the mandate, in which 
event the order becomes final when so corrected.^” 

If such order of the Commission is modified or set aside 
by the Circuit Court of Appeals, and if the time allowed for 
filing a petition for certiorari has expired without such 
petition being filed, or if the petition has been denied or 
the decision of the Circuit Court has been affirmed by the 
Supreme Court, the order of the Commission rendered in 
accordance with the command of the Circuit Court of 
Appeals becomes final upon the expiration of thirty days 
from the time the order was rendered unless either party 
has instituted proceedings to have the order eorreeted to 
accord with the mandate, in which event it becomes final 
when so corrected.’”’ 

If the Supreme Court orders a rehearing, or if the case 
is remanded by the Circuit Court of Appeals to the Com- 
mission for a rehearing, and if the time allowed for filing 
a petition for certiorari has expired and no such petition 
has been duly filed, or if the petition has been denied, or if 
the decision of the Court has been affirmed by the Supreme 
Court, then the order of the Commission rendered upon such 

Section 5(g). 

Section 5 (li). 

’’’^ Section 5 (i). 
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reliearing becomes final in tbe same manner as tbougli no 
prior order of tbe Commission bad been rendered.’'*® 

Any respondent wbo violates an order to cease and desist 
issued under tbe Federal Trade Commission Act after it 
becomes final and wbile it is in effect, becomes liable for 
tbe payment of a civil penalty of not more than $5,000 for 
each violation, wbicb sum may be recovered in a civil action 
brought by tbe United States.®® 

Tbe procedure witli respect to tbe enforcement of orders 
to cease and desist issued in accordance with tbe provisions 
of tbe Clayton Act are outlined in Section 11 thereof.^® Wben 
an order issued under tbe Clayton Act is not obeyed, tbe 
Commission may apply to tbe appropriate Circuit Court of 
Appeals for its enforcement. A comx)lete transcript of tbe 
record, including tbe report or findings and tbe order, is 
filed with tbe court, which is emi^owered to make a decree 
affirming, modifying or setting aside tbe order. Tbe findings 
of tbe Commission as to tbe facts, if supported by testimony, 
are conclusive. Similar x)ro vision (Sec. 5) in cases under tbe 
Federal Trade Commission Act reads “if supported by 
evidence. Tbe decision of the Circuit Court is final 
except as it may be subject to review by tbe Supreme 
Court upon certiorari. 

The party against wboin an order to cease and desist 
has been issued under tbe Clayton Act may obtain a court 
review by filing a petition praying that tbe order of tbe 
Commission be set aside. Certification of tbe record and 
other procedural steps are tbe same as wben application for 
enforcement is filed by the Commission. 

This brief outline of provisions made in tbe Federal Trade 
Commission Act and the Clayton Act for judicial review 
of its orders to cease and desist shows tbe safeguards that 
have been placed about tbe Commission’s procedure in con- 

Section 5 ( 3 ). 

Section 5(1). 

38 Stat. 734 (1914), 15 U. S. 0. A. § 21. 

38 Stat. 719 (1914), 15 U. S. 0. A. § 45(e). 
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iiectioii with its foniiai cases, it would be idle to speculate 
at this time as to other possible forms of final agency action 
AYhieh might conceivably be subject to judicial review. The 
steps in this field must be taken, when necessary, in con- 
nection with individual cases and with the guidance and 
assistance of the courts. In this regard, as is the case with 
all other sections of the Act, the Commission will bend its 
efforts toward carrying out the intent and purposes of the 
Congress as therein expressed. 


DISCUSSION PERIOD 
February 6, 1947 

Tlie Session Convened at 8:00 p.ni. 

Questioin : Mr. Freer, I have two cpiestions I would like 
to ask you which occurred to me during the address. Both 
of them relate to Section 5 of the Act. The first is to Sec- 
tion 5(b) which provides for interested parties to have an 
opportunity for the submission and consideration of facts, 
argument, ofi’ers of settlement, or proposals of adjustment. 
You read from the Commission’s new rules, and if I 
understood you correctly, there was a provision there pro- 
viding for this procedure after issuance of complaint. 

Mr. Freer: Let me read that. The first provision is (b) 
of Rule 5, entitled * ‘ Complaints. ’ ’ 

Upon request made within fifteen days after service of the com- 
plaint, any party shall be afforded opportunity for the submission 
of facts, argument.s, offers of settlement or proposals of adjust- 
ment where time, the nature of the proceeding and the public 
interest permit, and due consideration shall be given to the same. 
Such submission shall be in writing. The filing of such request 
shall not operate to delay the filing of the answer. 

Did your other question relate to the trial examiner ! 

Questiox: No. My point was this; I think you will agree 
that most parties or most persons whom the Commission 
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is investigating wonld imicii rather come in and snbmit 
their version of the facts and an offer of settlement before 
complaint than after complaint. Now, the Rule you have 
read only gives them the chance to do so after complaint. 

Mr. Freer : The Rules relate to formal procedure. 

Questioi^: Yes. What I wanted to ask, though, is 
whether the Commission stipulation procedure has been 
loosened any since this Administrative Procedure Act came 
in? 

Mr. Freer: It has been described in the following lan- 
guage in Part 7, Organization, Procedure, Policy and 
Rules, Page 14239 of the Federal Register of December 
11th. 

The Commission, on December 5, 1946, amended its statement 
of organization, procedure, policy and rules ... so that said sec- 
tions shall read as folloAvs, effective December 11, 1946. 

7.9. Agreements to cease and desist on stipulated facts, (a) The 
Commission maintains a Division of Stii>ulations consisting of a 
Director, Assistant Director, and staff of attorney conferees. 

(b) Whenever the Commission has reason to believe that any 
13erson has been or is using unfair methods of competition or unfair 
or deceptive acts or practices in commerce, and that the interest 
of the public will be served by so doing, it may withhold the issu- 
ance of a formal complaint and extend an opportunity to execute 
a stipulation satisfactory to the Commission, in which the pro- 
posed respondent, after admitting the material facts, agrees to 
cease and desist from, and not to resume such unfair methods of 
competition or unfair or deceptive acts or practices. It is not the 
policy of the Commission thus to dispose of matters involving 
intent to defraud or mislead; false advertisement of food, drugs, 
devices, or cosmetics which are inherently dangerous or where 
injuary is probable; suppression or restraint of competition 
through conspiracy or monopolistic practices; violations of the 
Ciajdon Act; violations of the Wool Products Labeling Act of 
1939 or the rules promulgated thereunder; or where the Commis- 
sion is of the opinion that such procedure will not be effective in 
preventing continued use of the unlawful method, act, or practice. 
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The Commission reserves the rights in all cases, for any reasons 
which it regards as sufficient, to withhold this privilege. Stipula- 
tions after acceptance by the Commission are matters of public 
record. When a ease is referred to the Division of Stipulations, 
that Division gives the proposed respondent notice of such refer- 
ence, together with a statement of the alleged illegal acts, prac- 
tices, or methods, and requests a reply within a specified period 
of time. 

(c) The proposed respondent may reply by correspondence or 
upon his request, may confer with the Director of the Division of 
Stipulations, or with a designated attorney conferee either in per- 
son or through his authorized representative. 

(d) If the proposed respondent enters into a satisfactory stipu- 
lation to cease and desist from such practices as the Director of 
the Division of Stipulations deems in accord with the Commis- 
sion’s direction, and to have been sufficiently substantiated by the 
investigational records and reports, or by the admissions of the 
proposed respondent, said stipulation is submitted to the Commis- 
sion for its approval. In the event of failure of the proposed 
respondent to sign a satisfactory stipulation covering the charges 
which the Director considers to have been so substantiated, the 
Director then reports the matter to the Commission with recom- 
mendation as to what action is required in the public interest. He 
may recommend formal complaint or closing of the matter in 
whole or in part without prejudice to the right of the Commission 
to reopen the same at a later date, or other appropriate action. 

That is what you refer to. 

Question : That is a considerable change in the elabora- 
tion of the old rule, and I had not heard it before. I do 
think, though, and it is my personal opinion, that it is 
within the spirit if not the letter of this Act, that similar 
stipulation procedure might well now be allowed in Claj^- 
ton xict cases and conspiracy cases, and the eases which 
arc within the list which the Coimnission still (in that 
rule) excepts from the stipulation procedure. I would like 
to ask whether the Commission has considered extending 
the stipulation procedure to that class of cases since the 
Administrative Procedure Act was passed! 
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Mpw Fkeer: All I can say as to tliat, Mr. Austin, is that 
it went over it in detail in this statement of policy and 
realFirmed such exceptions. 

Question: May I ask just one more question and that 
is: Under Section 5(d), has the Commission adopted any 
policy or expressed any policy as to the extent to which 
it will issue declaratory orders! Specifically, this is some- 
thing that is never done. If some company is about to 
engage in an advertising campaign, and it has some adver- 
tising which it wanted to use but which it thinks its com- 
petitors would not like and may contend is unfair, may 
such a company come before the Commission and will the 
Commission, in such a case, consider the facts and issue 
a declaratory order so the advertiser would know either 
he could not do this or he could do this, and have the 
Commission’s opinion! I assure you I am just using that 
as an example of what I mean, because I have always been 
very much interested, as you know, in declaratory judg- 
ments. 

Mr. Freer: We are not going into the business of 
issuing seals of approval. 

Question: Well, that was before this Act, I believe. But 
has there been any exjiression of policy on declaratory 
orders at all! 

Mr. Freer: The Commission has not availed itself of 
the opportunity to issue declaratory judgments. 

Question : So there is no indication 3 ^et as to how far it 
might go in that resx3ect! 

Me. Freer: I wmuld say there is not much chance of 
issuing declaratory judgments for the reasons I spoke of. 
It is hard to cut them otf in one field and grant them in 
another. 

Question : Commissioner Freer, may I ask how a prac- 
ticing lawyer who may perhaps be unfamiliar with the 
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Adiniiiistrative Procedure Act may proceed in a concrete 
way to use it in connection with the client’s business? Is 
this interpretation correct! You take the Administrative 
Procedure Act and match it against the Eules promulgated 
by the agency. I will make it all inclusive. Not only the 
Federal Trade Commission, but other agencies of the 
government, and if the practicing lawyer then finds that 
the agency of the Pnited States government has conformed 
to the Administrative Procedure Act, may he, from that 
point on, put this aside and operate exclusively under 
the Eules set forth in the Eules of Procedure of, let us 
say, the Federal Trade Commission! Or, is there some 
other way you can think of that the law^^er must, in ful- 
filling his duty to his client, continue to use the Adminis- 
trative Procedure Act! 

Mr. Freer: Well, Ashley Seller says in this month’s 
issue of the “American Bar Journal” that certain agen- 
cies have paid very little attention to the Administrative 
Procedure Act. I think, without mentioning names, they 
were not the quasi-judicial bodies like the Interstate Com- 
merce Commission or the Federal Trade Commission. As 
to what should be done in any such instances you may 
find, I certainly would not want to give advice. 

Question: I was assuming the contrary. I was assum- 
ing that the agency had fully performed its duties. 

Mr. Freer : Well, they have published certain things in 
the Federal Eegister. You have Mr, Seller’s opinion, how- 
ever, that what they published has not complied fully with 
the Act. Some of them, he says, have referred to policies 
that never were published in the Federal Eegister — 
referred to policies, procedures or precedents that nobody 
therefore Imows about, unless by accident. Some of them 
he states have described their procedure only in very 
general terms. 

Question: I am assuming the ideal state. Assuming 
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the situation where the attorney, looking at the two book- 
lets, assumes that the agency has fully eomj)lied with the 
Federal Administrative Procedure Act. Under those cir- 
cumstances, does this then become academic? 

Me. Maekel : I was thinking of an answer to the gentle- 
man ’s question, and I think it is perhaps as simple as this, 
but I have been accused of oversimplifying things. The 
answer is this : AAhenever a hearing is required, the Admin- 
istrative Procedure Act prescribes the minimum require- 
ments. Now, if the statute under which the matter arises 
requires something in addition to that, then you have to 
look to the statute. 

Does that answer it more directly? 

Question: Yes, I think it does, and I think you con- 
firmed my impression that once a practicing lawyer has 
decided that the independent agency has fully complied 
with their book, he can put it aside and forget it. 

Ma. Maekel: Put it aside, and then look to the Act to 
see if there is anything more required. 

Me. Feebe : Thank you for being patient with me. I had 
to follow the outline which was furnished by the Dean of 
tile School, and that make my talk a little ponderous in 
some spots. However, I thank you for bearing with me in 
carrying out my commitment to him, namely that I would 
follow the outline furnished by him. I think you will find 
that perhaxis it is easier to read than to listen to. I hope so. 


EFFECT OF THE ADMINISTEATIVE PEOGEDURE 
ACT ON THE REGULATORY FUNCTIONS OP 
THE DEPARTMENT OP LABOR 
Jeter S. Bay 

It lias been said that the law of the jungle still governs 
in the field of international affairs and labor matters. 
Perhaps many of you have a feeling akin to that of being 
lost in the jungle when you are confronted with a matter 
before some of the federal adminisfrative agencies. It is 
the belief of many of the people in and out of the Govern- 
ment with whom I have discussed the matter that one of 
the beneficial results of the Administrative Procedure Act 
will be the alleviation of some of the confusion and mis- 
understanding that exists in respect of administrative 
proceedings; that even though the labyrinth may not be 
cleared from the jungle, the Act will provide certain guide- 
posts or beacons which will enable the average lawyer to 
find his way. I trust that I will be able to contribute some- 
thing to your better understanding of the functions of 
the Department of Labor and how they are affected by 
this highly important new federal Act. 

I 

The regulatory functions of the Department of Labor 
and its bureaus are exercised in accordance with various 
statutes which they administer. These include, principally, 
the Davis-Bacon Act, 49 Stat. 1011 (1935), 40 U. S. C. A. 
§ 276a; the Copeland Anti-Kickback Act, 48 Stat. 948 
(1935), 40 U. S. C. A. § 276c; the Walsh-Healy Public Con- 
tracts Act, 49 Stat. 2036 (1936), 41 U. S. C. A. § 35; the 
Pair Labor Standards Act, 52 Stat. 1060 (1938), 29 U. S. 
C. A. § 201; and the Wagner-Peyser Act, 48 Stat. 113 
(1935),29U.S.C.A.§49. 

The Davis-Bacon Act assigns the Secretary of Labor the 
duty of determining prevailing rates of wages which coii- 

Jetee S, Bay is the Associate Solicitor of the Department of Labor. 
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tractors (in contracts involving over $2,000) must agree 
to pay laborers and mechanics employed in the construc- 
tion, alteration or repair of public buildings or public 
works. A similar function is performed under Section 
212(a) of the National Housing Act, 56 Stat. 303 (1942), 
12 IT. S. C. A. § 1715c, and Section 15(b) of the Federal 
Airport Act, 60 Stat. 170 (1946), 49 H. S. C. A. § 1101, and, 
in cases of disputes, under Section 3 of the Tennessee 
Valley Authority Act, 48 Stat. 59 (1933), 16 IJ. S. C. A. 
§ 831b. As I shall point out later, there is some doubt as 
to whether the action of the Department pursuant to the 
Davis-Bacon type of statute is subject to the Administra- 
tive Procedure Act in any respect. It is generally agreed, 
in any event, that the only provisions conceivably appli- 
cable are those concerned with public information, that is, 
Section 3. 

The Copeland Act, supplemented by Section 9 of Eeor- 
ganization Plan No. IV, 54 Stat. 1236 (1941), 5 U. S. C. A. 
§ list, in accordance with Section 4 of the act of June 4, 
1940, 54 Stat. 231 (1940), 5 H. S. C. A. § 133u, makes it a 
criminal offense to induce persons employed on public 
construction to give up any part of the compensation to 
which they are entitled under their contracts of employ- 
ment, and charges the Secretary of Labor with the issu- 
ance of regulations to aid in the enforcement of the Act. 
This informal rule maldng function is subject to the pub- 
lic information requirements of Section 3 of the Admin- 
istrative Procedure Act. 

The Walsh-Healy Public Contracts Act requires Govern- 
ment contracts, for the manufacture or furnishing of mate- 
rials, articles, supplies or equipment in any amount exceed- 
ing $10,000, to stipulate to the observance of certain fair 
labor standards. One such standard is the minimum wage 
determined by the Secretary of Labor to be the prevailing 
minimum wage for similar work in the same or similar 
industries in the locality. To enforce the Act against 
breaches or violations, the Secretary or his authorized 
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representative is empowered to hold hearings and make 
findings and decisions enforceable in the courts. The Sec- 
retary is authorized, under certain circumstances, to grant 
exceptions and exemptions from one or more of the re- 
quirements of the Act. The public information and adjudi- 
cation features, including licensing, of the Administrative 
Procedure Act, as well as its provisions concerning judi- 
cial review, are applicable to the Public Contracts Act. 

The Fair Labor Standards Act of 1938, comnionly known 
as the Wage and Hour Law, is administered by the Admin- 
istrator of the Wage and Hour Division of the Department 
of Labor. The Administrator’s regulatory functions under 
this Act include, in the main, the definition of terms, the 
issuance of wage orders, the granting, renewal, cancella- 
tion and revocation of exemptions or tolerances, the regula- 
tion of record keeping, and the determination of certain 
conditions such as the seasonality of an industry or the 
reasonable cost to an employer of board, lodging, or other 
facilities furnished to employees. The administration of 
the child labor provisions of this Act, originally lodged in 
the Chief of the Children’s Bureau, now rests with the 
Secretary of Labor under Eeorganization Plan No. II, 
eifective July 16, 1946, pursuant to the Eeorganization 
Act of 1945, 59 Stat. 613, 5 H. S. C. A. § 133y. Among the 
Secretary’s regulatory functions here are the informal rule- 
making functions of determining occupations hazardous to 
the employment of children between 16 and 18 years of age, 
regulating the issuance of certificates of age, and deter- 
mining occupations in which the emi)loyment of children 
between 14 and 16 years of age does not constitute oppres- 
sive child labor. It thus appears that except for its formal 
adjudication provisions, the entire Administrative Pro- 
cedure Act is applicable to one function or another in the 
administration of the Fair Labor Standards Act. 

The Wagner-Peyser Act is a grant-in-aid statute. It 
provides for a United States Employment Service in the 
Department of Labor, to which State plans for the main- 
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tenance of public employment services are submitted for 
approval, lifter approving a state j)lan, the Secretarj’- of 
Labor certifies for payments to the state, federal funds 
to finance the operation of the state service. Certifications 
may be revoked or withheld for cause. The Secretary of 
Labor is authorized to make such rules and regulations 
as are necessaiy to carry out the provisions of the act. 
The regulations under this act, rex3resenting the exercise 
of informal rule-making functions, are contained in ]3arts 
21 through 25 Title 29 of the Code of Federal Regulations. 
They describe the types of services which the states must 
render, provide for the coordination of the various state 
offices as parts of a national system of public employ- 
ment offices, describe the materials to be included in state 
i3lans, the xiolicies of the United States Employment Serv- 
ice, standards for merit systems in state employment 
service administration, and fiscal standards for the cus- 
tody and expenditure of granted funds. The public infor- 
mation provisions of the Administrative Procedure Act 
are applicable here. As will be pointed out later some 
question exists as to whether the licensing provisions of 
Section 9(b) are also applicable. 

While outlining the regulatory functions of the Depart- 
ment, it might be well to mention the Secretary’s function 
of determining whether there is merit to the claim of a 
labor organization to participate in the selection of labor 
members of the National Railroad Adjustment Board. 
The pertinent provision of the Railway Labor Act may be 
found at 44 Stat. 578 (1925), 45 U. S.‘ C. A. § 181, and 44 
Stat. 1189 (1927), 45 U. S. C. A. § 153(f). It provides 
that in the event of a dispute as to the right of a labor 
organization to jjarticipate in the selection of labor mem- 
bers of the National Railroad Adjustment Board the Sec- 
retary shall investigate the labor organization’s claim that 
it is national in scope. This normallj^ will entail a hearing 
and if the Secretary determines the claim to be meritori- 
ous, he will issue a certificate of merit to the National 
u 
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Mediation Board. The Mediation Board must then request 
duly qualified labor organizations to designate a repre- 
sentative who, together with a representative of the 
claimant and a neutral party named by the Mediation 
Board, shall investigate the claim and decide the issue. 
It is clear that this tripartite body is within the first 
exclusion mentioned in Section 2(a) of the Administrative 
Procedure Act. The exclusion of the Secretary's prelim- 
inary function then would seem to follow a fortiori. The 
requirements of Section 3, however, which are untouched 
by the exclusion for tripartite bodies, would appear to be 
applicable. 


II 

One or more of the public information provisions con- 
tained in Section 3 of the Administrative Procedure Act 
apply, of course, to all of the functions I have described, 
with the possible exception of those performed under the 
Davis-Bacon Act and similar statutes. For a clear under- 
standing of the problem with respect to the latter, an ex- 
ample of the procedure usually followed is worth men- 
tioning. Suppose a post office were about to be constructed 
in Eacine, Wisconsin. The Davis-Bacon Act requires that 
the contracting agency of the Government include in the 
advertised specifications the minimum wage rates pre- 
determined by the Secretary of Labor. Before publish- 
ing the invitations to bid, therefore, the contracting agency 
must ask the Secretary of Labor to fix the rates. The 
rates may apply to one or more contractors, depending 
on the size of the project, but their application does not 
extend beyond the project. It is important to distinguish 
in this connection the Walsh-Healy wage determinations 
which are industry-wide in scope. Since the duty of incor- 
XJorating these rates in the contracts is imposed on the 
contracting agency, it has been urged that the function of 
the Secretary of Labor is a matter of internal manage- 
ment within the meaning of the second exception to Sec- 
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tion 3 of tlie Administrative Procedure Act. Those who 
take this position further point out that since prevailing 
rates in the locality are subject to frequency fluctuations, 
it someimes happens that the rates set by the Secretary 
are not even used because by the time the contract is exe- 
cuted they are no longer the prevailing rates, and new 
rates have to be fixed. From this it is said to follow that 
the rates, when fixed by the Secretary, are not rules within 
the meaning of Section 2(c) and therefore not subject to 
Section 3 at all. Even if they are rules, the argument con- 
tinues, they are, at most, rules addressed to named per- 
sons, i.e., the contractors, and thus, need not be published 
but merely made available to public inspection pursuant 
to Section 3(b). In any event, it is concluded, it was not 
intended by the Act to require publication of any matter 
already brought to the notice of all interested persons, 
and this has been done by publication of the specifications. 

We have taken a middle ground on this question, holding 
that the Secretary’s function is a rule-making one not 
within the exception for matters of internal management, 
but that the rates are rules addressed to and served upon 
named persons. We have therefore made them available 
to public inspection under Section 3(b). We were given 
material assistance in the determination of this question 
by the Solicitor General’s office. The rules establishing 
the procedure for the making of these wage determina- 
tions, which Section 3(a)(2) of the act requires to be 
published, were published in 1935 and may be found in 
the Code of Federal Regulations as Part I of Title 29. 
But this part also includes several sections which are more 
of a substantive than procedural nature. The requirement 
in Section 3(a), therefore, of separate statements of or- 
ganizational, procedural, and substantive rules caused us 
to add two new parts, one stating where the procedural 
rules may be found, and the other stating where the sub- 
stantive rules may be found. These new parts contain 
identical statements with regard to the Copeland Act rules 
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wliicli have appeared as Part 3 of Title 29 since 1942. I 
might observe here, parenthieally, that similar new parts 
were adopted with respect to other portions of mir regu- 
lations in order to conform to the separate statement 
requirement. The onty other respect in which the Davis- 
Bacon and Copeland Acts were effected by Section 3 was 
insofar as the Secretary’s delegations of final authority 
thereunder were required to be reflected in the organiza- 
tional statement by Section 3(a)(1). These delegations 
are also recorded in parts 1 and 3 themselves. 

The Wagner-Peyser Act regulations have required no 
material change as a result of the Administrative Procedure 
Act. However, they recently underwent wholesale revi- 
sion by reason of the return of the public employment 
offices to the states. 

The Labor Department’s organizational statement, 
appearing in Part 2 of Title 29, is new, and was published 
as required by Section 8(a)(1). In like manner. Sections 
3(b) and 3(c) are responsible for the new Sections 2.7 and 
2.8 of Title 29 which set forth the Department’s rules 
governing the availability of public records and other 
documents to members of the public. It should be noted, 
however, that Section 2.7 goes further than the require- 
ment of Section 3(c) by making certain matters of official 
records, in addition to those affected by Section 3(b), avail- 
able to public inspection by anyone. I refer to such matters 
as papers and documents made a part of the official record 
in proceedings in connection with the issuance, amend- 
ment, or repeal of regulations or determinations having- 
general or industry-wide effect. 

Section 3(a)(2) required one change in existing rules, 
namely, the publication of forms required to be filed, or 
their substance. The latter course seemed the more fea- 
sible and numerous amendments were inserted into the 
regulations of the Administrator of the Wage and Hour 
Division, which are contained in Chapter 5 of Title 29. 
These deal principally with the filing of application forms 
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for the issuance of special certificates under Section 14 
of the Fair Labor Standards Act for learners, apprentices, 
messengers, and handicapped workers. 

Section 3 also had an indirect effect in requiring pub- 
lication of new rules adopted to comply v^ritli other sections 
of the Act. For example, the amendments adopted to con- 
form to the thirty-day grace period provided by Section 
4(e), as in the ease of part 421 of the child labor regula- 
tions which provide for determination of hazardous occu- 
pations under the Fair Labor Standards Act; the amend- 
ments to the Wage and Hour Division’s regulation, Parts 
522 (learner certificates) and 526 (seasonal industry 
determinations) to provide for petitions for amendment in 
accordance with Section 4(d); the amendments to conform 
to the revocation of licenses requirements of Section (b), 
as in the case of Part 516, of the Wage and Hour Divi- 
sion’s record-keeping regulations; the amendments to con- 
form to Section 6(c) requiring the issuance of subpoenas 
in proper cases, as in the case of the Walsh-Healy Rules 
of Practice, Part 203 of Title 41, which had heretofore 
made the issuance of subpoenas a discretionary matter; 
and the amendment to Section VIII (g) of the Walsh- 
Healy rules of practice declaring it the policy to exclude 
irrelevant, immaterial, or unduly repetitious evidence, as 
provided in Section 7 (c) of the Administrative Procedure 
Act. 

Finally, Section 3(a)(3) introduced the requirement of 
the i)ublication in the Federal Register of general state- 
ments of policy or interpretations formulated for the 
guidance of the public. Since it would be unrealistic to 
suppose that the publication of such statements at random 
in the Federal Register would afford much guidance to 
anyone, a codification plan was evolved with the advice 
and assistance of the Division of the Federal Register. 
The breakdown of the codification schedule corresponds 
rougldy to the interpretative bulletins that have been 
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issued ] 3 y the Department witli which at least most lai^Tyers 
concerned with labor matters have become familiar. 

The principal agency in the Department of Labor to he 
affected by this provision will undoubtedly he the Admin- 
istrator of the Wage and Hour Division. The first of the 
statements under this provision has already been pub- 
lished. It involves the withdrawal of the Administrator's 
non enforcement policy against industrial laundries in view 
of the recent decisions of the Supreme Court. Howeverj 
although the Administrator recently issued a much-pub- 
licized release dealing with the portal to portal problem 
it was not deemed necessary to publish the release in the 
Federal Eegister since the release expressly stated that 
no definitive guide could be laid down for the guidance of 
the public until the courts had clarified ndiat aspects of 
travel time are compensable. Such release was merely 
commentary. 


Ill 

Of all the rule-making functions I have mentioned, the 
only ones subject to the rule-making i)rovisions of the 
Administrative Procedure Act are those exercised under 
the Pair Labor Standards Act. These include, in addition 
to those of the Secretary described above, the following 
functions of the Administrator: The determination under 
Section 3(m) of the reasonable cost of board, lodging and 
other facilities, furnished enn)ioyees; the issuance of regu- 
lations governing industry conunittees under Section 5(c); 
the fixing of homework rates in Puerto Bieo and the Yirgin 
Islands under Section 6(a)(5); the determination of in- 
dustries of a seasonal nature under Section 7(h)(3); the 
definition of “area of production” under Sections 7(c) 
and 13(a) (10); the issuance of minimum wage orders 
pursuant to Section 8; the issuance of record-keeping regu- 
lations under Section 11(e); defining the terms “execu- 
tive,” “administrative,” “professional,” “local retail- 
ing,” and “outside salesman” under Section 13(a)(1); 
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tlie issuance of regulations governing certificates for the 
employment at subininimnm rates of learnersj apprentices, 
messengers and handicapped persons under sections 
13(a) (7) and 14; and the issuance of regulations restricting 
the employment of homeworkers. 

All the other rule-making functions exercised in the De- 
partment are within the second exception to Section 4 as 
relating to public grants, in the ease of the Wagiier-Peyser 
Act, or to public contracts, in the other instances. 

Of the rule-making functions under the Fair Labor Stand- 
ards Act, the only one subject to Sections 7 and 8 of the 
Administrative Procedure Act is that concerned with the 
promulgation of wage orders. And this has present signifi- 
cance only for Puerto Eico and the Virgin Islands inasmuch 
as the Administrator’s power to issue wage orders raising 
the minimum in particular industries has been superseded 
by the provisions of Section 6 of the Act which makes a 40- 
cent rate universally effective since October 24, 1945, except 
for Puerto liieo and the Virgin Islands. And even as to 
Puerto Eico and the Virgin Islands, the prospect of numer- 
ous future wage orders is not so clear as to warrant the 
adoption of rules of practice for general use. 

The rules we adhered to until now were published with 
each notice of hearing and hence never codified in the Code 
of Federal Eegulations. Indeed, we have not yet decided 
how to change our present system of decision making in 
wage order proceedings. Under this system a presiding 
ofiScer designated by the Administrator submits a report 
of the proceedings but makes no recommendation with 
regard to the decision. The Administrator then issues his 
findings and opinion, and the wage order. Obviously, this 
procedure does not conform to the requirements of Section 
8(a) of the Administrative Procedure Act. To comply, it 
will he necessary either for the Administrator Iiimseif 
to preside at the hearing or, if an examiner presides, 
for the latter to make the initial decision or to recom- 
mend a decision, or, if the Administrator makes the initial 
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issued by tlie Department with which at least most lam’yers 
concerned with labor matters have become familiar. 

The principal agency in the Department of Labor to be 
affected by this provision will undoubtedly be the Admin- 
istrator of the Wage and Hour Division. The first of the 
statements under this provision has already been pub- 
lished. It involves the withdrawal of the Administrator’s 
nonenforcement policy against industrial laundries in view 
of the recent decisions of the Supreme Court. However, 
although the Administrator recently issued a miich-pnb- 
lieized release dealing with the portal to portal problem 
it was not deemed necessary to publish the release in the 
Federal Eegister since the release expressly stated that 
no definitive guide could he laid down for the guidance of 
the public until the courts had cla rilled Vvdiat aspects of 
travel time are compensable. Such release was merely 
commentary. 


Ill 

Of all the rule-making functions I have mentioned, the 
only ones subject to the rule-making provisions of the 
Administrative Procedure Act are those exercised under 
the Fair Labor Standards Act. These include, in addition 
to those of the Secretary described above, the following- 
functions of the Administrator: The determination under 
Section 3(m) of the reasonable cost of hoard, lodging and 
other facilities, furnished emijioyees; the issuance of regu- 
lations governing industry coimnittees under Section 5(c); 
the fixing of homework rates in Puerto Eico and the Virgin 
Islands under Section 6(a)(5); the determination of in- 
dustries of a seasonal nature under Section 7(b)(3); the 
definition of ‘‘area of production” under Sections 7(c) 
and 13(a) (10); the issuance of minimum wage orders 
pursuant to Section 8; the issuance of record-keeping regu- 
lations under Section 11(c); defining the terms “execu- 
tive,” “administrative,” “professional,” “local retail- 
ing,” and “outside salesman” under Section 13(a)(1); 
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the issuance of regulations governing certificates for the 
employment at snbminimnm rates of learners, apprentices, 
messengers and handicapped persons under sections 
13(a) (7) and 14; and the issuance of regulations restricting 
the employment of homeworkers. 

All the other rule-making functions exercised in the De- 
partment are within the second exception to Section 4 as 
relating to public grants, in the ease of the Wagner-Peyser 
Act, or to public contracts, in the other instances. 

Of the nile-ixiaking functions under the Fair Labor Stand- 
ards Act, the only one subject to Sections 7 and 8 of the 
Administrative Procedure x\.ct is that concerned with the 
promulgation of wage orders. And this has present signifi- 
cance only for Puerto Rico and the Virgin Islands inasmuch 
as the Administrator's power to issue wage orders raising 
the miiiiranm in particular industries has been superseded 
by the provisions of Section 6 of the Act which makes a 40- 
cent rate nniversally effective since October 24, 1945, except 
for Puerto Eieo and the Virgin Islands. And even as to 
Puerto Rico and the Virgin Islands, the iprospect of numer- 
ous future wage orders is not so clear as to warrant the 
adoption of rules of practice for general use. 

The rules we adhered to until now were piiblislied with 
each notice of hearing and hence never codified in the Code 
of Federal Regulations. Indeed, we have not yet decided 
how to change our present system of decision making in 
wage order proceedings. Under this system a presiding 
officer designated by the Administrator submits a report 
of the proceedings but makes no recommendation with 
regard to the decision. The Administrator tlien issues his 
finding’s and opinion, and the wage order. Obviously, this 
procedure does not conform to the requirements of Section 
8(a) of the Administrative Procedure Act, To coni ply, it 
will be necessary either for the Administrator himself 
to preside at the hearing or, if an examiner presides, 
for the latter to make the initial decision or to recom- 
mend a deffision, or, if the Administrator makes the initial 
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decision without a recommendation by the examiner, the 
Administrator will first have to issue a tentative decision. 

Except for this, however, the 30-day grace period re- 
quired hy Section 4(c), and two rules in connection with 
the conduct of the hearing, no changes will be necessary. 
The two latter changes are first, pursuant to Section 7(c), 
providing as a matter of policy for the exclusion of irrele- 
vant, immaterial or unduly repetitious evidence, and sec- 
ondly, pursuant to Section 6(c), making the issuance of 
subpoenas mandatoiy in proper cases. 

The other rule-making functions under the Fair Labor 
Standards Act are subject either to Section 4 only, or 
are not subject to any rule-making requirements at ail if 
they are rules of organization, procedure or practice. If 
they are subject to Section 4, the only additional respect 
in which any change in existing rule-making practice is 
required is the incorporation in the rules of a concise, 
general statement of their basis and purpose. 

A recent example of the incorporation of such a state- 
ment appears in the Administrator’s redefinition of the 
term ^‘area of production” under Sections 7(c) and 
13(a) (10) of the Pair Labor Standards Act (11 F. E. 
14648). Although not required by the Act, because the 
redefinition proceedings were initiated long prior to Sep- 
tember 11, 1946, the effective date of the requirement, 
nevertheless in order to comply with the spirit of the Act 
and to continue past practice, a concise general statement 
of the basis and purpose of the rule was inserted in the 
redefinition. 

IV 

Turning to the adjudicatory procedures or ^‘judicial” 
functions exercised by the Secretary of Labor and the 
Bureaus and Divisions in the Department of Labor, we find 
there are two distinct types of such procedures: (a) “In- 
formal” procedures where the statute administered does 
not require agency action * ‘on the record after oppor- 


Jetee S. Bay 


449 


tiuiity for an agency hearing, ’’ and (b) ‘^Formal” pro- 
cedure where the statute administered in the Department 
does require such hearing. 

Typical of the “informaP’ adjudicatory proceedings 
are those for the issuance, renewal, cancellation, or revo- 
cation of special certificates authorizing the payment of 
sub-ininiinum rates of pay to learners, apprentices, mes- 
sengers, handicapped persons and sheltered workshop 
clients under Sections 13(a)(7) and 14 of the Fair Labor 
Standards Act. Pursuant to regulations issued by the 
Administrator, special certificates are issued by the 
Exemptions Branch of the Wage and Hour Division only 
“to the extent necessary in order to prevent curtailment 
of opportnnities for employment.” (Section 14.) Appli- 
cation for special certificates may become the subject of 
individual determination or may be the occasion of a 
determination to prescribe regulations for an industry. 

Other similar licensing ijroeedures include those in 
connection with homework certificates; exceptions to the 
record-keeping regulations under the Fair Labor Stand- 
ards Act; and exceptions and exemptions under the Walsh- 
Healey Act. 

In most respects regulations in existence at the time 
the Administrative Procedure Act became effective were 
in accord with its requirements. To bring the regulations 
into full compliance with Section 9(b), however, it was 
deemed necessary to amend the regulations generally in 
two major respects : 

(a) ’provide, prior to revocation of any license, an 
opportunit}’’ to demonstrate or achieve compliance; and 

(b) To prevent expiration of any license until deter- 
mination of application for renewal duly and timely filed. 

The former, of course, is not intended to api3ly to any 
situation excepted by Section 9(b). Thus, the public inter- 
est exception would exclude from the requirement to afford 
an opportunity to show compliance the wholesale amend- 
ment or revocation of certificates for the purpose of eifec- 
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tiiating liigiier rates on the gronnd that the rates provided 
in the outstanding licenses are no longer necessary to 
prevent curtailment of opportunities for employment. 

The applicability of Section 9(b) to the procedures in 
connection with the approval of state employment serv- 
ice plans or the witliholding of grants to states under 
the Wagner-Peyser Act is a matter on which we have 
not yet found it necessary to take a definite position. The 
principal consideration is whether the approval is a 
“license required by law.’’ Strongly militating against the 
view that Section 9(b) would be applicable is the fact 
that state agencies are completely free to operate without 
such approval precisely in the manner they would with 
approval, the only difference being that they would have 
to finance their own services. Only if they elect to seek 
federal funds is it necessary for them to submit their plans 
for approval. In any event, the regulations of the United 
States Employment Service, no less than their adminis- 
tration, are entirely consistent with the principles and 
objectives of tlie Act. 

Part 401 of the child labor regulations presents an 
interesting situation in considering the licensing problem. 
Section 3(1) of the Pair Labor Standards Act grants im- 
munity to an employer for the employment of oppressive 
child labor to the extent that he had on file an unexpired 
approved certificate certifying that the employee named 
therein is above the oppressive child labor age. A certifi- 
cate issued pursuant to part 401, therefore, may in effect, 
be a license to employ underage children. However, since 
the purpose of the statute was to insure the non-employ- 
ment of children below the prohibited ages, and age cer- 
tificates need not be on file if in fact the employees are of 
age, we are of the view that age certificates are not licenses 
“required by law” within the meaning of Section 9(b). 

Certain of the regulations I have discussed, particularly 
those dealing with learners, apprentices, and handicapped 
persons, have been adapted by the Secretary of Labor to 
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the exemptions and exceptions he is antliorised to grant 
pursuant to Section 6 of the Walsh-Healy Act. To the 
extent that they do apply, the amendments mentioned 
are, of course, likewise applicable. 

One of the principal “jiidiciar’ functions of the Depart- 
ment is the ‘4'ormai’' proceeding in eases arising under 
Section 5 of the Walsh-llealey Public Contracts Act which 
provides for an administrative hearing upon complaint 
issued by the Secretary of Labor to deterinine the facts 
and the amount of liquidated damages, if any, for viola- 
tion of minimuin wage, overtime, child labor, or other 
representations and stii^iilations contained in the act or 
Government contract. Power to determine whether there 
has been violation of the Act rests wdth the Secretary of 
Labor or an^^ “impartial representative designated by 
him/’ Administrative Order the Secretary has dele- 
gated authority to the Administrator of the Wage and 
Hour and Public Contracts Divisions to make final and 
binding decisions. The initial decision making authority 
rests with the Trial Examiners. 

The procedures for the conduct of “formal’^ proceed- 
ings under the Public Contracts Act were originally de- 
signed to conform with the basic requirements and safe- 
guards which have been incorporated in the Administra- 
tive Procedure Act. Nevertheless, to insure full compli- 
ance with the Act as tinaity passed by Congress, certain 
changes were made in the statement of organization and 
the Rules of Practice governing these formal proceedings. 
Thus, Section 5(b) of the Procedure Act requires the 
agency to provide the respondent with an opportunity for 
“the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment,” time 
and the public interest permitting. More adequately to 
conform to this requirement, the Rules of Practice have 
been revised by adding Rule VII entitled “Prehearing 
Conferences” which provides for preliminary informal 
conferences between the parties and the Trial Examiner 
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to consider such matters as simplification of issues, the 
necessity or desirability of amending the pleadings, ob- 
taining stipulations of fact or admissions of authenticity 
of documents, limitation of the number of witnesses, and 
any other matters which would tend to expedite the dis- 
position of the proceedings. 

Clearly, the imrpose of Section 5(c) of the Adminis- 
trative Procedure Act providing for “Separation of Func- 
tions” is to separate the trier of fact from the prosecutor 
along the lines indicated in the majority view contained 
in the Final Report of the Attorney General’s Coimnittee 
on Administrative Procedure (pj). 55-60), namely, an inter- 
nal separation of functions within the agency. The 
organization of the Department is calculated to accom- 
plish this purpose. The Administrator has been consti- 
tuted an “agency,” he having been delegated final decision 
making power, and therefore is exempt from the require- 
ments of Section 5(c). The attorneys in the Solicitor’s 
Office who analyze the records and assist the Administra- 
tor in preparing his decisions are in a separate section of 
the Solicitor’s Office and neither they nor the Solicitor 
participate in any way in the investigation or prosecution 
of cases under the Walsh-Healey Act. 

Since the Walsh-Healey Act itself requires the Secretary 
to designate an “impartial representative” to hold the 
hearings, one of the fundamental objectives of Section 
5(e) was a requirement prior to the Administrative Pro- 
cedure Act. In this connection I might point out that in 
December 1939, the staff of the Attorney General’s Com- 
mittee completed a detailed investigation of the Division 
of Public Contracts. In its Monograph No. 1 (Sen. Doc. 
No. 186, 76th Cong., 3d Sess., 1941), the coimnittee made 
reference to the internal separation of functions existing 
within the Department of Labor and commented (p, 31 of 
mimeographed report) that “The Division has, one may 
safely assert, succeeded in surrounding the examiner at 
the bearing with an aura of judicial respectability,” The 
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Secretary of Labor follows the practice of designating as 
the presiding officer at the hearing, a trial examiner lo- 
cated in a branch of the Solicitor’s Office, the Legislative 
and Trial Examining Branch, which performs no investi- 
gative or prosecuting functions or indeed any other func- 
tions in eonneetion with the Walsh-Healey Act. However, 
in order further to insure complete independence of the 
trial examiners from such officers or ernx3loyees as are 
engaged in the xierformance of investigatory or prose- 
cuting functions, the Rules of Practice have been amended 
by adding subsections (b) and (c) to Rule VIII. Sub- 
section (b) provides: 

1. The trial examiners shall perform no duties inconsistent 
with their duties and responsibilities as examiners. Save to the 
extent required for the disposition of ex parte matters as author- 
ized by law, no trial examiner shall consult any person or party 
as to any fact in issue unless upon notice and opportunity for 
all parties to participate. 

Subsection (c) provides: 

Trial examiners shall act independently in the performance of 
their functions as examiners and shall not be responsible to, or 
subject'to, the supervision or direction of any officer, employee, 
or agent engaged in the performance of investigative or prose- 
cuting functions for the Department of Labor in the enforcement 
of the Public Contracts Acts. 

The statement of organization published in the Federal 
Register pursuant to Section 3(a)(3) of the Administra- 
tive Procedure Act has also been revised to reflect com- 
pliance with the requirements of Section 5(c) (11 Fed. 
Reg. 14485), 

Other clianges made in the Rules of Practice governing 
these formal procedures under the Walsh-Healey Act may 
be summarized as follows : 

Rule VI conforms with the requirement of Section 6(c) 
of the Administrative Procedure Act which requires 
agencies to issue subx)oenas to any party upon request 
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and upon a statement of showing of general relevance and 
reasonable scope of the evidence sought. Previously, the 
issuance of subpoenas was merely permissive under the 
rules. 

Rule VIII (a), by requiring Trial Examiners to be as- 
signed to cases in rotation so far as practicable, eonforns 
to Section 11 of the Act, while its limitation on substitution 
of Trial Examiners to situations where they are not avail- 
able guarantees compliance with the first sentence of Sec- 
tion 5(c). 

Rule VIII (g) has been amended to conform with Sub- 
section 7(c) which provides that any oral or documentary 
evidence may be received generally but that every agency 
as a matter of policy, should provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious evidence. 

Rule IX (a), entitled “Briefs,” provides that any inter- 
ested party may file, in addition to briefs and other written 
statements, proposed findings of fact or conclusions of 
law, pursuant to Section 8(b) of the Administrative Pro- 
cedure Act. 

Rule X(a), by providing that the Trial Examiners’ deci- 
sion shall remain inoperative unless and until it becomes 
final, is designed to prevent any possible judicial review 
which Section 10(c) of the Administrative Procedure Act 
might otherwise allow pending appeal to the Adminis- 
trator. 

Rule XI (a) of the Rules of Practice as revised reflects 
the change effected by the Secretary’s order delegating 
authorit}’' to the Administrator of the Wage and Hour and 
Public Contracts Divisions to make investigations and 
final and binding decisions in formal adjudicatory pro- 
ceedings under the Walsh-Healy Act. An appropriate 
amendment has also been made to the statement of organi- 
zations published in the Federal Register (11 Fed. Reg. 
14485). 

Rule XI (g) of the re\dsed Rules of Practice provides 
that application for relief from the ineligible list provi- 
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sions of Section 3 sliall be filed by the respondent witli tbe 
Secretary of Labor within twenty days from the date of 
service of the Trial Examiner’s decision or the Adminis- 
trator’s decision, as the case may be. Rule XI (h) pro- 
vides that notice of the Secretary’s determination on the 
application of the ineligible list provisions of Section 3 
shall be served on parties who were served with copies of 
the Trial Examiner ’s or Administrator ’s decisions. 

Secton 9 bears the general title of Sanctions and Powers. 
Secton 9(a) provides generally that no sanction shall 
be imposed or substantive rule or order be issued ex- 
cept within the jurisidiction delegated to the agency and 
as authorized by law. This appears to be a restatement 
of the well-recognized law hitherto consistently applied by 
the courts. The Walsh-Healy Act contains no criminal 
sanctions. It provides in Section 2 that disregard of any 
of the required stipulations in the Government contracts 
covered by the Act shall sul^ject the contractor to a civil 
action instituted by the Attorney General for the recovery 
of liquidated damages, and, if the Government chooses 
to cancel the contract, for any additional cost thereby 
entailed. Section 2 further provides that the Government 
may withhold from any balance due to the contractor a sum 
equal to the amount of any underpajunent of wages owed 
by the contractor to any employee who has participated 
in the performance of the contract. Sums so withheld or 
recovered are retained by the Secretary of Labor in a 
special deposit account for i3ayment directly to the affected 
employees. In addition, for violations of the child labor 
provisions of the Act, the contractor is liable for liqui- 
dated damages in the amount of $10.00 per day for each 
minor unlawfully employed. Section 3 provides that con- 
tractors found by the Secretary to have violated the Act 
shall be placed on an ineligible list for a three-year period 
unless the Secretary recommends otherwise. Since the 
only sanctions imposed under the Walsli-Healey Act are 
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those specifically enumerated in the statute, there would 
appear to be full compliance with Section 9(a). 

V 

We come now to the judicial review provisions of the 
Act. Section 10 covers the right to judicial review, the 
form and venue of proceedings for such review, agency 
action which is reviewable, the granting of interim relief, 
and scope of judicial review. The Attorney General in 
approving the revised Committee Print of the bill — for all 
practical purposes identical with the act as passed — stated 
that his approval was based in part upon his conclusion 
that Section 10 restated existing law on judicial review 
(Sen. Doe. No. 248, 79th Cong., 2d Sess. (1946) pp. 224, 
229-230). This statement was appended to the Senate Com- 
mittee Eeport. When the bill was passed by the House, 
Bejjresentative Hobbs of Alabama extended his remarks 
ill the Congressional Eecord by inserting the above state- 
ment as well as a memorandum in which the Department 
of Justice clearly reiterated the view that the judicial 
review provisions of the Act were intended to restate in 
statutory language the law on judicial review as expressed 
in the statutes and in the Supreme Court decisions (Sen. 
Doe. No. 248, 79th Cong., 2d Sess. (1946) pp. 406-415). We 
agree with the Attorney General’s conclusion as it applies 
to the various statutes administered in the Department 
of Labor. Thus, with respect to judicial review of such 
rule-making functions as the issuance of minimum wage 
orders under the Fair Labor Standards Act, minimum 
wage determinations under the Walsh-Healey Act, and 
prevailing minimum wage determinations under the Davis- 
Bacon Act, it is our view that the Administrative Proce- 
dure Act effects no changes as to either the right of review 
or the scope of review. 

Section 10(a) of the Fair Labor Standards Act specifi- 
cally provides that “any person aggrieved by an order 
of the Administrator, issued under Section 8 may obtain 
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a review of siicli order in the Circuit Court of Ai)|)eals of 
the United States for any circuit wherein such person 
resides or has his principal place of business, or in the 
United States Court of Appeals for the District of Colum- 
bia, by filing in such court, within 60 days after the eiitrj^ 
of such order, a written petition praying that the order 
of the Administrator be modified or set aside in whole or 
ill jiart. ’■ It provides, further, that “the review by the 
court shall be limited to questions of law, and findings 
of fact by tlie Administrator when supported by substan- 
tial evidence shall be conclusive.” The iirocedures of the 
Department with, respect to wage order proceedings were 
tested and found fully adequate in Opp Cotton Mills v. 
The Administrator, 312 IT. S. 326, 61 Sup. Ct. 524, 85 L, 
ed. 624 (1941). 

The phrase “substantial evidence,” according to the 
Committee Ileports, means evidence which, on the whole 
record, is clearly substantial, sufficient to support a find- 
ing or conclusion under Section 7 (e) dealing with evidence. 
Section 7(c) provides that no sanction shall be imposed 
or rule or order be issued except as supported by and in 
accordance with the “reliable, probative, and substantial 
evidence.” It might seem, therefore, that Section 10 con- 
fers on the courts the power to consider on review the 
reliahilit.y, i.e., the credibility of the evidence. That this 
was not intended, however, is clear from the statements 
in the Committee reports, emphasizing the weight to be 
accorded to hearing officers^ determinations of credibility 
(Sen. Doe. No. 248, 79th Cong., 2d Sess. (1946) pp.210, 272). 
It is our view, therefore, that Section 10 is intended to 
siin]3ly embody the law as declared in Consolidated Edison 
Com]:)any v. National Labor Eelations Board, 305 U. S. 
197, 59 Sup. Ct. 206, 83 L. ed. 126 (1938), in Vvdiich the 
court merely held that while teehnieai rules of evidence 
are inapplicable to administrative proceedings hearsay 
or rumor recpiires some corroboration. 

Unlike the specific provisions for review of wage orders 
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under the Fair Labor Standards Act, the Walsli-Healey 
Public Contracts Act does not, in terms, either grant or 
deny judicial review of minimum wage determinations 
issued by the Secretary of Labor. However, in the case 
of Perkins v. Lukens Steel Company, 310 IT. S. 113, 60 
Sup. Ct. 869, 84 L. ed. 1108 (1940), the Supreme Court 
denied judicial review of such agency action because the 
complaining parties, prospective or potential sellers to 
the Government, were not subject to the Walsh-Healey Act 
and therefore had no standing in court to attack the wage 
determination, and because opportunity for review would 
unduty interfere with the execution of Government con- 
tracts. The Court stated the governing principle to be 
as follows : 

We are of the opinion that no legal rights of respondents were 
shown to have been invaded or threatened in the complaint upon 
which the injunction of the Court of Appeals was based. It is by 
now clear that neither damage nor loss of income in consequence 
of the action of Government, which is not an invasion of reeog- 
ni 2 ;ed, legal rights, is in itself a source of legal rights in the absence 
of constitutional legislation recognizing it as such. . , . Respond- 
ents, to have standing in court, must show an injury or threat to 
a particular right of their own, as distinguished from the public’s 
interest in the administration of the law. (p. 125.) 

It would appear that similar reasoning would preclude 
judicial review of the prevailing minimum wage deter- 
minations under the Davis-Bacon Act. 

On the other hand, Section 10(c) of the Administrative 
Procedure Act provides that every agency action made re- 
viewable by statute and every final agency action for which 
there is no other adequate remedy shall be subject to judi- 
cial review. Does this provision overrule the Lukens Steel 
case? We think not. The agency action made reviewable 
by this section must be interpreted in the light of the 
jurisdictional limitations placed upon the courts by Sec- 
tion 2 of Article III of the Constitution. Jurisdiction 
therein is confined to the hearing of cases and controver- 
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sies. Thus, a person aggrieved by agency action may 
obtain review only if he can make out a case or contro- 
versy. Under the doctrine of the Lukens case, one who is 
not subject to the Walsh-Healey Act cannot show legal 
wrong and has no standing to sue. In other words, since 
the agency action was not constitutionally justiciable it 
was not reviewable. Beyond the constitutional question 
of the jurisdiction of the courts to review agency action 
which is not justiciable, we are of the opinion that the 
terms ^Aggrieved” and “adversely alfeeted,” as used in 
Section 10(a) of the Administrative Procedure Act, merely 
state in statutory form the interpretation placed on them 
by the Supreme Court in Federal Communications Com- 
mission V. Sanders Bros. Eadio Station, 309 TJ. S. 470, 
60 Sup. Ct. 693, 84 L. ed. 869 (1940). 

In the Attorney General’s discussion of Section 10(a) 
ill the course of which he stated that the subsection “re- 
flects existing law,’* one of the half dozen eases cited by 
him to support his thesis was the Lukens case (Sen. Doc. 
No. 248, 79tli Cong., 2d Sess. (1946), p. 230). 

We conclude, therefore, that wage determinations can- 
not be attacked by persons not subject to the Walsh-Healey 
Act or the Davis-Bacon Act. Whether wage determina- 
tions under these acts may be reviewed at the instance of 
parties subject to them is another question. In this con- 
nection it may be noted, first, that under both acts, con- 
tractors may be held to be estopped from challenging a 
wage determination since bids are made and contracts 
executed between the Government and the contractor on 
the basis of tlie wage determination; and second, that in 
the absence of estopxiel a contractor has an adequate rem- 
edy since he could raise his defenses in an action instituted 
by the Attorney General under Section 2 of the Act to 
enforce the administrative findings. 

Another question raised by Section 10(e) of the Admin- 
istrative Procedure Act is whether advisory or interpre- 
tative opinions, issued b}’’ the Department, are directly 
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reviewable. Such advisory or interpretative opinions indi- 
cate merely the Department’s present belief concerning 
the meaning of applicable statutory language. They have 
no force and effect of law and are not binding upon the 
courts although the Supreme Court has said they are 
entitled to great weight. It is clear, therefore, that such 
advisory or interpretative opinions do not themselves 
create any rights or liabilities. Accordingly, they consti- 
tute neither rules nor orders as delined in Section 2 and 
do not come Avithin the meaning of any other kind of 
^‘agency action” as defined in Section 2(g). Accordingly, 
it is our view that adAusory or interpretative opinions are 
not directly revieAvable by the courts. 

With respect to the judicial revieAv of adjudicatory pro- 
ceedings of the Wage-Hour and Public Contracts Divi- 
sions, it is a matter of some question AAdiether refusal to 
issue learner, apprentice, handicapped Avorker and other 
similar certificates to permit the payment of wages at 
subminimum rates is an exercise of administrative discre- 
tion conferred under Section 13(a)(7) and 14 of the Fair 
Labor Standards Act, similar to that exercised by the 
National Labor Eolations Board in denying the issuance 
of a complaint, and hence not reviewable by the courts 
under the second exception to Section 10; or AAdiether it 
is a “legal” discretion, Avithin the distinction made by the 
Third Circuit Court of Appeals in Jacobsen v. National 
Labor Eelations Board, 120 F. (2d) 96, 100, (C. C. A. 3d, 
1941), so that the Administrator may be aiiSAA^erable for 
its abuse. The line is not an easy one to draw. 

Similar considerations apply to the exceptions and 
exemptions issued by the Secretary pursuant to Section 
6 of the Walsh-Healey Public Contracts Act. 

To the extent that any agency action in connection with 
licenses or Avitli the formal adjudicatory proceedings of 
the Department may have been subject to judicial review 
prior to the enactment of the Administrative Procedure 
Act it remains so reviewable- 
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An interesting aspect o±' this problem is the first excep- 
tion to Section 10 and its applicability to all agency action 
under the Fair Labor Standards Act except the issuance 
of wage orders and to all agency action under the Walsli- 
Healey Act except the formal adjudication of cases. These 
specific matterSj it is to he remembered, are the only forms 
of agency action of which the respective statutes provide 
judicial review. In this respect they would appear to be 
analogous to the National Labor Eelations Act which pro- 
vides review only of unfair labor practice orders. In this 
connection tlie Attorney General has asserted that the 
ease of American Federation of Labor v. National Labor 
Eelations Board, 308 U. S. 401, 60 Snp. Ct. 300, 84 L. ed. 
347 (1940), represents an example of an interpretation 
of a statute manifesting a congressional intention to pre- 
clude judicial review (Sen. Doc. No, 248, 79th Cong., 2d 
Sess, (1946) pp. 229-230). That case held, it will be recalled, 
that no review lay in the Circuit Court of Appeals under 
Section 10(f) of the National Labor Eelations Act from 
orders of the Board certifying collective bargaining repre- 
sentatives pursuant to Section 9(e) of the Act, except inci- 
dentally to review of unfair labor practice enforcement 
orders. 

The judicial review question also arises indirectly in 
considering the extent of judicial inquiry in i^assing on the 
validity of siipoenas under Section 6(e). This section pro- 
vides, inter alia, that upon contest for the enforcement of 
a subpoena it shall be sustained to the extent that the 
court finds it to be “in accordance with la^v.’’ Does thivS 
provision overrule Endicott Johnson Corp. v. Perkins, 
317 IT. S. 501, 63 Snp. Ct. 339, 87 L. ed. 424 (1943), and 
Oklahoma Press v. Walling, 327 IT. S. 186^ 66 Sup. Ct. 494, 
90 L. ed. 436 (1946) t 

Congressman Walter, in discussing this provision on 
the floor of the House, said (Sen. Doe. No. 248, 79th Cong., 
2d Sess. (1946) at 363) : 

The effect of the subsection is thus to do mox'e than merely 
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restate the existing constitutional safeguards which in some casesj 
such as those involving public contractors — see Endicott Johnson 
Corp. V. Perkins (317 U. S. 501, 507, 509, 510 (1943)), have been 
held inapplicable. Also, the term ‘‘in accordance with law” does 
not mean that a subpoena is valid merely because issued wdth 
due formality. It means that the legal situation, including the 
necessary facts, demonstrates that the persons and subject matter 
to which the subpoena is directed are within the Jurisdiction of 
the agency which has issued the subpoena. 

Such a construction of Section 6(c) would seem to sub- 
stitute the courts for the Secretary and the Administra- 
tor as the fact-finding agency in Jurisdictional matters. 
As pointed out by the Supreme Court in the Endicott 
Johnson and Oklahoma Press cases, however, Judicial 
review as to the facts as to Jurisdiction at this stage puts 
the agency at a distinct disadvantage since the agency 
could, at the pleasure of the private parties, be prevented 
from obtaining the very facts which would sui3port its 
Jurisdiction. Moreover, Judicial review of administrative 
Jurisdiction on the merits at this state would constitute an 
unnecessary duplication of Judicial proceedings since the 
issue of Jurisdiction may be determined on Judicial review 
of the final administrative action taken when all the facts 
are in. Recognition of these factors dissuaded the House 
Committee from Mr. Walter’s view, for its report (Sen. 
Doc. No. 248, 79th Cong., 2d Sess. at 265) states : 

Tlie section constitutes a statutory limitation upon tlie issuance 
or enforcement of subpoenas in excess of agency authority or 
Jurisdiction, in connection with any agency function or authority. 
It does not mean that upon contest courts should enter into a 
detailed examination of facts and issues which are committed to 
agency authority in the first instance; they should instead inquire 
generally into the fegal and factual situation and be satisfied that 
the agency could lawfully have Jurisdiction, 

The report of the Senate Judiciary Committee appears 
even to take a broader view. See Sen. Doc. No. 248, 79th 
Cong., 2d Sess. (1946) at 206 where it is stated : 
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The subsection constitutes a statutory limitation upon the issu- 
ance or enforcement of subpoenas in excess of agency authority 
or jurisdiction. This does not mean, however, that courts should 
enter into a detailed examination of facts and issues which are 
committed to agency authority in the first instance, but should, 
instead, inquire generally into the legal and factual situation and 
be satisfied that the agency could not possibly find that it has 
jurisdiction. 

Even this view has broadened by the Attorney General 
who stated in his comments on the revised Committee 
print that tlie provision in question “is intended to state 
the existing law” (Sen. Doc. No. 248, 79tli Cong., 2d Sess. 
(1946) at 227), and stated the following in his memoran- 
dum placed in the record by Congressman Hohhs : 

This provision is not intended to change the laws as expounded 
in Endicott Johnson v. Perkins (317 U. S. 501, 1943), in which 
the Supreme Court held that subpoenas issued by an agency will 
be accorded due respect by the Court if they are within the 
agency ’s power and that there would be no independent inquiiy 
as to whether the particular person subpoened comes within the 
coverage of the act enforced by the agency. The law as expounded 
in Endicott Johnson v. Perkins is still applicable. All that this 
section requires is that the court determine whether the subpoena 
issued comes witliiii the general power of that agency. There need 
be no in limine inquiries as to whether the person subpoened is 
or is not covered 1;>y the act. 

It is our conclusion, therefore, that there appears to be 
iiothiiig in this subsection which would confer upon the 
district courts any greater authority than was allowed 
them in the Endicott Johnson and Oklahoma Press cases 
which adhered to “'general relevance and reasonable 
scope ’ ’ as the projper tests. 

In conclusion, there appear to be few innovations in 
the Administrative Procedure Act insofar as it applies to 
the statutes administered by the Department of Labor. 
Wliere the Act required changes to be effected in the rules 
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and procedures of the Department, such changes have 
been made. Tims, the public information requirements 
have resulted in publication in the Federal Eegister of 
additional information not required by the .Federal Eeg- 
ister Act. Certain changes have been effected to insure 
separation of functions in formal adjudicatory proceed- 
ings. Eules of Practice have been revised to conform to 
the requirement that the rights of private parties to the 
issuance of subpoenas be ecpial to those of agency officials. 
Decision of Trial Examiners in formal xu‘Oceedings under 
the Walsli-Healey Act are now entitled to greater weight 
than they previously had. As to the limitation upon sanc- 
tions required by Section 9(b), regulations of the Depart- 
ment have been amended to j^rovide that except in desig- 
nated eases of urgency, the withdrawal of existing licenses 
shall not be made except after opportunity for corrective 
action has been granted to the licensee. These have been 
the more important effects of the Administrative Proce- 
dure Act upon the functions performed by the various 
agencies in the Department of Labor. 


DISCUSSION PERIOD 
February 7, 1947 

Tlie Session Convened at 4:00 p.m. 

Question : If I understood correctly, the Department of 
Labor has designated the Administrator of the Wage and 
Hour Division as an agency. Why did the Department feel 
it necessary to do that! 

Mr. Eay: That was done for practical reasons. The 
Secretary of Labor is, as you know, kept very busy on 
other things. Therefore, for practical reasons, and since 
he did not want to take up the time required to write his 
own decisions, he delegated the authority under the act to 
the Administrator. 
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Question: Well, is not that just the sort of thing the 
Act sought to avoid? What would prevent the Department 
from iiaiTiing- any bureau chief as an agency and, in that 
way, avoid the spirit of Section 5(c) in regard to separa- 
tion of functions! 

Me. Bay : I think you probably could argue that point. 
However, I think it dej)ends upon the construction of the 
statute because, as you will recall, in the definition of an 
‘'^agency,” it is specifically provided that it was not in- 
tended to repeal existing provisions of law for the delega- 
tion of autliority. So the action of the Secretary, if he had 
that authority, in delegating it to somebody would not, in 
and of itself, be outlawed, you might say, by the Admin- 
istrative Procedure Act. That is as good an answer as I 
can give you on the question. 

Question : I wonder if you would elaborate a little on a 
statement you made toward the end. I think you said that 
it was the Department’s position that advisory or inter- 
pretative opinions were not reviewable, and I think that 
the Department ’s position was that it is the Labor Depart- 
ment ’s view of the moment. Well, then, what is the Depart- 
ment’s stand on action taken, we will say, by an industry 
or by an employer under an advisory or interpretative 
opinion ! Does it, the Department, consider itself estopped 
in a future action, we will say, on sanctions, or something, 
if the Department sees fit to change its position later on! 

Me. Ray : Yes, they have done that in the past. I assume 
it will be continued. As a matter of fact, usually when 
there is a change in their position, they have, in the past, 
announced and probably would be compelled now to an- 
nounce, that it would have no retroactive effect; that, for 
enforcement purposes, it would only go into effect at some 
subsequent date. The Department has considered itself 
estopped as far as its own independent enforcement action 
is concerned, provided its own interpretation was followed. 
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Question : How about some other agency of the govern- 
ment, though, that took a different position, as you say, 
so far as itself was concerned? What about another agency 
in a different position? Would the Department come to the 
defense of the corporation acting on reliance of an advi- 
sory or interpretative opinion ? 

Me. Ray : I do not know how far they could go. I assiniie 
they would bring all the moral suasion they could on the 
other agency. I do not know of any instances where that 
has happened; where the Department of Labor lias had 
its interpretation of that. I do recall instances where the 
Department of Labor found that some other government 
agency had advised concerns contrary to the position the 
Department of Labor took, and the Department of Labor, 
of course, depending on circumstances, refrained from 
taking action where those equities were in favor of the 
person who was on the carpet in the matter — at least, as 
far as the past is concerned. Of course, they would usually 
insist that, in the future, the matter was to be handled 
properly. 

Question : Mr. Ray, since the interpretative opinions of 
the Department are, in your opinion, not reviewable, and 
since, in the opinion of the court, they are entitled to great 
weight, those opinions amount to law because any employer 
acting contrary to such opinion would do so at his peril. 
Do yon not think that, under the circumstances, those opin- 
ions should be reviewable when issued so that any industry 
or employer disagreeing with them should have an oppor- 
tunity to clear that before taking the risk? 

Me. Eay : I think that would be a fairly desirable situa- 
tion. However, my point is that it has not been the case 
and is not the case under the existing provisions of the 
Administrative Procedure Act. 

Question ; The opinion that they are not reviewable 
under that section is whose opinion? 
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Me. Eay : It is our — 

Question: It is your opinion! 

Mb. Bay ; It is my personal opinion. 

Question : In other words, it is still open for somebody 
to attempt to review it? 

Me. Bay : Certainly. 

As a matter of fact, yon may know the Administrator of 
the Wage and Hour Division has asked Congress to give 
him authority to make binding interpretations. That is, 
interpretations that would foe reviewafole foy the courts, but 
until they were reviewed foy the courts, they would foe bind- 
ing on any X3erson who acted pursuant to them. He has 
that authority under certain provisions of the Act. For 
example, he has authority to define v^^hat is an administra- 
tive or executive emxployee. Now he thinks it would foe 
very desirable, not only from his standpoint, font industry 
and labor both, and the public, if he were given authority 
to make binding interpretations subject to review foy the 
courts. 



THE LABOR BOARD AND THE ADMINISTRATIVE 
PROCEDURE ACT 

Gerard D. Eeilly 

While the legislative history of the Federal Administra- 
tive Procedure Act is studded with references to the 
National Labor Eelations Board, it appears that this leg- 
islation in the form ultimately agreed upon by the House 
and Senate conferees and approved by the President will 
make relatively minor changes in the procedures and rules 
of practice of that agency. As you know, the principal 
duty of the Board is to administer the National Labor 
Eelations Act of July 5, 1935, popularly known as the 
Wagner Act (49 Stat. 449, 29 U. S. C. A. §§ 151-166). 
This is not the only Federal statute with which the 
National Labor Eelations Board is concerned but it is 
the only one within the scope of this discussion. The 
Board is also charged with the administration of Section 
222(f) of the Communications Act which contains certain 
labor provisions with respect to the merger of telegraph 
carriers. These amendments to the Communications Act 
gave employees affected by the consolidation of the West- 
ern Union and Postal Telegraph systems certain rights to 
tenure of employment, compensation, and dismissal wages 
and designated the NLEB as the agency to enforce them. 
Since most of these provisions, however, will be obsolete 
by October 1947, and since little litigation has arisen under 
their provisions, I have not thought it worthwhile to dis- 
cuss the impact of the Administrative Procedure Act upon 
this statute. For similar reasons I shall not describe the 
Board’s administration of Section 7(b) of the Pair Labor 
Standards Act, which exempts companies from the appli- 
cation of the 40-hour week established by that statute if 
there has been a collective bargaining agreement between 
that company and “representatives of employees certified 
as hona fide by the National Labor Eelations Board, ” pro- 

Gbrard D. Eeillt is an Attorney at Law of Washington, J>. 0., and a former 
member of the National Labor Eelations Board. 
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Adding that in any period of 26 A^eeks no person shall he 
employed for more than 1,000 hours. 

The National Labor Relations Act has been frequently 
referred to as a statute Avhich extends the principles of 
the Railway Labor Act to industrial employments affecting 
interstate commerce. While there is superficial resem- 
blance betAAmen the two statutes, they differ sharply in that 
the Wagner Act has no proAusions with respect to media- 
tion or to the settlement of grievances. MoreoAmr, this 
statute did not eAmhm from the Raihvay Act, but from a 
section of the National Industrial Recovery Act of 1933 
knoAAui as Section 7(a), Avhich gaAm employees the right to 
join or form labor organizations, to engage in other activi- 
ties for mutual aid and assistance, and to be free from 
discrimination by their employers as a result of such activ- 
ities, Under that Act it w-as mandatory that eAmry code of 
fair competition should contain an agreement by the in- 
dustry iiwolved to respect these guarantees. 

During the NBA period, a tri-partite board was set up 
to hear complaints arising out of Auolations of these code 
provisions. The board had no poAA^ers other than to rec- 
ommend to the NRA that a violator be punished by reAm- 
cation of the Blue Eagle, and that the compliance division 
should institute appropriate legal jiroceedings. This board 
Avas headed by Senator Wagner and the industry and labor 
members included such celebrities as William Green, John 
L. LeAvis, Gerard SAVope and Irenee Dupont. Needless to 
say, it became increasingly difficult to obtain a ciiiorum of 
such busy gentlemen for board meetings so that the real 
policies of the board tended to be made by the staff. 

At the 2d Session of the 73rd Congress, Senator Wagner 
introduced a bill to remedy this situation. His measure, 
originally entitled the ‘‘Labor Disputes Bill,” contem- 
plated the appointment of a fulltime board AAdth author- 
ity to obtain judicial assistance to enforce its orders. 
That Congress adjourned Avithout taking any final action 
on this measure, but it did pass a resolution authorizing 
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the President to create special boards in the Department 
of Labor for cases arising under Section 7(a). This meas- 
ure, under wMcli a board of three was established, ivas 
the real genesis of the present National Labor Eelations 
Act, for when Senator Wagner reintroduced his bill at the 
next session of Congress in 1935, the more important 
rules of decision of the new board were incorporated in his 
bill Although the revised measure was favorably reported 
by the Senate Committee on Education and Labor and 
passed by the Senate, no action was taken on it in the 
House for several months. After the Supreme Court in- 
validated the National Industrial Kecovery Act, however, 
the President gave the Wagner Act strong support in the 
House. It reached his desk and was signed on July 5, 1935. 

This bill established an independent agency which re- 
sembles the Federal Trade Commission in many respects, 
although it has three members rather than five and does 
not require any bi-partisan representation. The Act places 
upon the Board two principal duties: (1) preventing unfair 
labor practices, and (2) deciding questions of representa- 
tion. Unlike the corresponding term “unfair trade prac- 
tices” in the Federal Trade Commission Act, the term 
“unfair labor practice” is defined with reasonable precise- 
ness by the statute so that the Board members are given 
little latitude for making policy in this field. Moreover, 
the Board’s power to prevent unfair labor practices ex- 
tends only to employers, the Act defining the |)rohibited 
practices as follows : 

Section 7. Employees shaU have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the pui-pose of collective bargaining or 
other mutual aid or protection. 

Section 8. It shall be an unfair labor practice for an employer — 

(1) To interfere with, restrain, or coerce employees in the exer- 
cise of the rights guaranteed in Section 7. 

(2) To dominate or interfere with the formation or adminis- 
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tratioii of any labor organization or contribute financial or otlier 
support to it : Provided, That subject to rules and regulations 
made and published by the Board pursuant to Section 6(a), an 
employer shall not be prohibited from permitting employees to 
confer with him during working hours without loss of time or pay. 

(3) Bj’’ discrimination in regard to hire or tenure of employ- 
ment or any term or condition of employment to encourage or 
discourage membership in any labor organization : Provided, That 
nothing in this Act, or in the National Industrial Recovery Act 
(48 Stat. 195 (1933), 15 U. S. C. A. Sections 701-712), as amended 
from time to time, or in any code or agreement approved or pre- 
scribed thereunder, or in any other statute of the United States, 
shall preclude an employer from making an agreement with a 
labor organization (not established, maintained, or assisted by 
any action defined in this Act as an unfair labor practice) to 
require, as a condition of employment, membership therein, if such 
labor organization is the representative of the employees as pro- 
vided in Section 9(a), in the appropriate collective bargaining 
unit covered by such agreement when made. 

(4) To discharge or otherwise discriminate against an em- 
ployee because he has filed charges or given testimony under this 
Act. 

(5) To refuse to bargain collectively with the representatives 
of his employees, subject to the provisions of Section 9(a). 

Section 9 of the Wagner x\ct dealing with representa- 
tives and elections, however, confers broad discretion upon 
the board. This section declares that representatives des- 
ignated by the majority of the employees in an appro- 
priate bargaining unit shall be exclusive representatives 
of the eniijloyees and leaves to the Board the duty of 
deciding whether the appropriate unit for the purposes 
of collective bargaining “shall be the employee unit, craft 
unit, plant unit, or sub-division thereof.” Another sub- 
section, 9(c), authorizes the Board to investigate questions 
of representation and directs it to provide for a hearing 
with a secret ballot or some other suitable method for 
ascertaining the wishes of the employees. 

The procedural sections of the statute are contained in 
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Sections 10 and 11. The first of these sections gives the 
Board power to issue” a complaint whenever it receives 
a charge of an unfair labor practice and to set the eoni- 
plaint for hearing before the Board or one of its members 
or designated agent. Under the Board’s regulations, the 
charging party, usually an individual worker or a labor 
union, must file Ms accusations in writing in one of the 24 
regional offices which the Board has established through- 
out the country. This written charge is then referred to 
an investigator, known as a Field Examiner, and if he 
concludes that there is reasonable grounds for believing 
the charge is true, he attempts to get the employer to 
agree to correct his violation of the law, or if he finds 
that the charges are groundless to get the union to with- 
draw them. 

About 90% of the cases are disposed of in this informal 
way. If the Kegional Office is of the oijinion that the issu- 
ance of a complaint is not justified, the charging party 
can appeal from this ruling to the Board. This appeal is 
of an ex parte character since the only ];)ax)ers sent to 
Washington are the investigator’s report, an)^ statements 
he has taken from the iDersons concerned, and the com- 
ments of the Eegional Director and Eegional Attorney. If 
the Board disagrees with the Eegional Director it will then 
instruct him to issue a complaint. 

The issuance and service of complaint brings the case 
into what is called the formal stage. With the service of 
the complaint a time and place is set for a hearing and a 
lawyer from Washington, known as a trial examiner, is 
assigned to conduct the hearing. In recent years, the 
practice of having the Board or any individual member 
preside at the hearing in the first instance has virtually 
been abandoned. It should be noted that the trial examiner 
is not a member of the regional staff which has res] 3 on- 
sibilty for prosecuting the complaint, nor is he a subordi- 
nate of the General Counsel, the officer to whom the 
regional attorneys are responsible. His immediate supe- 



Geeard D. Beilly 473 

rior is the Chief Trial Examiner, who reports directly to 
the Board. 

Under the statute, the rules of evidence prevailing in 
courts of law or equity are not controlling at these hear- 
ings. There is opportunity for cross-examination, how- 
ever, and the better practice among trial examiners is to 
be sparing on the admission of hearsay. 

At the conclusion of the hearing, the trial examiner 
affords the parties, that is, the Begional Attorney and 
counsel for the employer, and the union or unions involved, 
an opportunity for a closing suimnatioii of the record and 
a chance to file papers, as the stenographic transcript of 
the record is made available to all the iDarties. 

The trial examiner then returns to Washington and 
writes an intermediate report containing his findings of 
fact, coiiclusions of law and a recommended order. 
Although the report bears the trial examiner’s name, it is 
written in consultation with the Chief Trial Examiner and 
his supervisor}!' staff. After the intermediate report issues 
the parties, including the Begional Attorney, have an 
opportunity to file written exceptions and to ask for oral 
argument before the Board in Washington. The Board 
rarely grants oral argument to the Begional Attorney but 
in complaint eases such an opportunity is given to em- 
ployers and unions as a matter of right. Parties may also 
submit briefs. 

At the conclusion of the oral argument the briefs, bills 
of exceptions and the transcript are assigned for study 
to anotlier branch of the General Counsel’s office — the 
Eeview Division. One of the Beview Attorneys then pre- 
pares a memorandum containing an abstract of the record 
and an analysis of the principal exceptions which have 
been raised. These memoranda are circulated to members 
of the Board who meet in executive session three times a 
week. At these sessions, usually attended by the trial 
examiners and their supervisors, as well as the Eeview 
Attorneys and their supervisors, the members vote on the 
16 ■ . 
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issues, following which, a member of the Eeview Division, 
usually the man who has ’ivritten the abstract, is assigned 
to prepare a draft opinion for the majority. 

Decisions and orders of the Board are not self-enforcing. 
Wlienever a cease and desist order is issued against an 
employer or an order requiring him to take such affirma- 
tive action as reinstating improperly discharged employees 
with back pay, an effort is made by the regional office to 
secure voluntary compliance with the order. If these 
efforts are unavailing, the case is then referred to the 
General CounsePs office for the drawing of a petition for 
enforcement under the provisions of Section 10 of the 
Wagner Act. Generally speaking, these petitions are hied 
in the Circuit Court of Appeals where the complaint orig- 
inated. An employer may hie a petition for review him- 
self, how'ever, without waiting for an enforcement peti- 
tion if he sees ht. He has his choice of venue, for he can 
seek review in the Court of Appeals for the District of 
Columbia as well as in the Circuit Court of Appeals for 
the area in which he resides or does business. With re- 
gard to judicial review, Section 10 provides that the hnd- 
ings of the Board as to the facts shall be conclusive “if 
supported by evidence.” 

Since so many contested complaint cases reach the 
Board each year for decision — ^the Board now having pub- 
lished more than 70 volumes of decisions — the amount of 
litigation in the circuit courts runs in the neighborhood 
of 100 eases a year. The Supreme Court usually grants 
from six to ten writs of certiorari to the Circuit Courts 
in cases in which the Labor Board is a party. Under the 
Act all this litigation is handled by the Board’s own attor- 
neys, although if a case reaches the Supreme Court, the 
Solicitor General’s office generally goes over the brief, and 
if the case is an important one, the Solicitor General him- 
self may argue it. 

The subject to which I shall now address myself is the 
extent to which the new regulations of the Board relating 
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to eoiiiplaint cases conform to the basic standards wliicb 
the Federal Administrative Procedure Act was intended 
to insure. My task lias been made somewhat easy by an 
illuminating article in the current issue of the American 
Bar Association Journal by Dr. David Pindlingj one of 
the most scholarly members of the legal staff of the Board. 

Sliortty after the passage of the Administrative Proce- 
dure Act the Board assigned a committee of the General 
Counsel’s office to re-cast its regulations and rules of prac- 
tice to conform with the Act. The amended rules and regu- 
lations, which are comi^rehensive, were published in the 
Federal Eegister on September 11, 1945, and reveal a 
serious and honest attempt to comply with Section 3 of 
the Administrative Procedure Act. Shortly after their 
publication, Mr. Gerhard VanArkel, the General Counsel 
of the Board, convened a conference of attorneys repre- 
senting labor organizations and employers with a view to 
discussing and explaining the revised rules and proce- 
dures. As it was already the practice of the Board to 
publish its filial opinions and orders, Section 3(b) of the 
x^dministrative Procedure Act did not require any inno- 
vation in Board practice, nor did Section 3(c), which 
relates to making matters of ofiicial record available to the 
parties since the Board has always permitted its formal 
files, containing the pleadings, motions, transcript of testi- 
mony, exhibits, and orders to be available for inspection. 

Since complaint eases involve the process of adjudica- 
tion rather than rule-making, in the sense in ■which the 
Administrative Procedure Act uses those terms, I come 
now to the impact of Sections 5, 6, 7 and 8 upon Labor 
Board procedure where unfair labor practices are involved. 
The Board has concluded that the general method in which 
complaint cases are tried and adjudicated conforms in 
general with what are now contained in these sections of 
the act as requirements. In other words, the rules of prac- 
tice even prior to revision contemplated particularized 
complaints, responsive pleadings, a full quasi-judicial hear- 
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ing before a trial exaniinerj an intermediate report of the 
examiner, opportunity for exceptions, briefs and oral 
argument before the Board. 

With respect to Subsection 5(b) relating to informal 
adjustments, the Board has made no change in the prac- 
tice of permitting settlements to be made by field personnel 
without requiring an admission of guilt on the part of em- 
ployers affected. 

Section 5(c) relates to separation of functions as be- 
tween hearing officers, and officers and employees who 
engage in prosecuting or investigative functions. The 
Board concluded that this subsection vms satisfied under 
the organizational structure, which I have described, which 
makes the trial examining division a separate autonomous 
unit. The second sentence of Section 5(c) to the effect 
that hearing and decisional officers may not engage in 
ex parte consultation on facts at issue has been construed 
by the Board as merely prohibiting such officers from con- 
sulting i)ersoiis ex parte in order to obtain factual evi- 
dence, but not as precluding them from conferences or con- 
sultations with assistants and colleagues not identified 
with the investigation or prosecution of the case. 

While this is not an unreasonable construction, I have 
always felt myself that the internal practice of the Board 
which recpures a trial examiner to submit his report in 
draft form to the supervisory staff of the trial examining 
unit, is not a sound one. It injects the influence of other 
employees, no matter how well intentioned, who have not 
had the opportunity of seeing the witnesses or aptpraising 
their credibility. Moreover, it creates the possibility of 
bringing the attention of the trial examiner to certain 
legal arguments to which the parties may not have ad- 
verted. Since the trial examiner is held out by the Board 
as having final responsibility for everything which is in 
his report, including the findings of fact and conclusions of 
law, the best administrative practice would seem to sug- 
gest that the trial examiner prepare and issue his report 
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witliont consultation unless the parties affected by these 
consultations are given an opportunity to present their 
views. 

So far as forms of decision under Section 8 of the Admin- 
istrative Procedure Act are concerned, the agencies are 
permitted the option of either letting the trial examiners 
make a recommended decision or authorizing the trial 
examiner to make the initial decision, which, without 
further agency action, becomes final and subject to judicial 
review in the absence of appeal to the agency by any party 
or review by the agency on motion. 

The Board has always followed the first of these two 
alternatives and will continue to do so under the Act. On 
occasions the Board has dispensed with intermediate re- 
j)orts of the trial examiner and itself has issued a pro- 
posed decision and set it down for oral argument with an 
opportunitj?' to file exceptions and briefs. 

Under Section 5(c) of the Act which directs that the trial 
examiner who hears the case shall make either a recom- 
mended or initial decision, except where he becomes un- 
available, the Board has decided tliat the Act requires the 
abandonment of this practice unless the trial examiner 
has been removed by death, illness or resignation. 

There liaAm been some changes in the rules and regu- 
lations, and the more important ones may be summarized 
as follows ; 

Section 203,15 has been changed so as to provide, in con- 
formity with Section 6(d) of the new Act, that the Regional 
Director advises the parties in waiting of the i3rocedurai 
or other grounds when. he dismisses a charge and declines 
to issue a complaint. 

Section 203.16 has been amended so as to provide that 
respondents shall file an answer to the comijlaint and that 
upon their failure to file an answer all of the allegations 
in the conipiaint shall be deemed to be admitted to be true 
and may lie so found by the Board. Heretofore, the Rule 
provided that the respondent had the right to file an answer 
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but there was no provision as to what happened if he did 
not. The Eiile was quite clear that if a respondent filed an 
answer which contained certain denials but did not deny 
other allegations, the allegations not denied were deemed 
to be admitted. Accordingly, a party was better off under 
the old Eules if lie filed no answer to the Board’s complaint 
than if he filed an answer. 

Section 203.35 has been amended to permit parties to file 
proposed findings before trial examiners as well as to sub- 
mit briefs and make oral argument before trial examiners, 
and proposed findings were also accepted; but there was 
no explicit provision in the Eules permitting the filing of 
the proposed findings. 

A more controversial ciuestion with respect to orders in 
complaint cases is the problem of whether or not the 
Administrative Procedure Act has enlarged the scope of 
judicial review. 

As I have said, the Wagner Act in providing for judi- 
cial review of final orders of the Board provides that the 
facts founds by the Board shall be conclusive “if sup- 
ported by evidence.” The Supreme Court has construed 
this language in Section 10 of the Wagner Act to mean 
substantial evidence. Section 10(e) of the Administra- 
tive Procedure Act requires the Court to set aside findings 
and conclusions found to be “unsupported by substantial 
evidence.” In Consolidated Edison Company v. National 
Labor Eelations Board, 305 U. S. 197, 59 Sup. Ct. 206, 83 
L. ed. 126 (1938), the Chief Justice stated that : 

substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion. 

This rule was further clarified in another Supreme 
Court decision dealing with the Waterman Steamship 
Company. There the Circuit Court of Appeals for the 
Fifth Circuit had reversed a finding of an unfair labor 
practice as the records showed that the witnesses produced 



Geeard D. Seiely 


479 


by the defense contradicted the less numerous witnesses 
produced by the comiDlainant. The Supreme Court in re- 
versing the Circuit Court of Appeals and affirming the 
Board’s order concluded that even though the Board order 
was not supported by the weight of the evidence, it was 
enough if there were substantial evidence in the record. 
The Board itself concluded in the light of these decisions 
that Section 10(e) has not altered existing law with respect 
to judicial review of findings of fact. While the wording 
in the statute would seem to support this conclusion, some 
doubt has been thrown upon it by a colloquy on the floor 
of the Senate when the bill was being debated : 

Mr. George: Wonld the enactment of this bill require some 
substantial or probative evidence to support such a finding! 

Mr. McCarran: Yes. 

Mr. George : Take the labor relations cases. Senators are famil- 
iar with tliem. The Circuit Courts have frequently complained 
against what the Labor Eelations Board did, but have said, We 
are powerless to interfere with it.’ Would this bill change that 
rule, if the court were of the opinion that there was no probative 
evidence ! 

Mr. McCarran : Yes, it would change that rule. 

M,'r. George : I am pleased to hear it. 

Another question i)resented by Section 10(e) is whether 
or not the language requiring the reviewing court to 

decide all relevant questions of law” has not overruled 
the doctrine of National Labor Eelations Board v. Hearst 
Publications, 322 U. S. Ill, 64 Sup. Ct. 851, 88 L. ed. 1170 
(1944), where it was held that an interpretation of law by 
an expert body is entitled to some conclusiveness upon 
review. 

A mueli more ambiguous section of the Administrative 
Procedure Act has raised two questions which the Board 
has had to eonsidex'. I refer to Section 10(a) which confers 
a right of judicial review except where “ (1) statutes pre- 
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eluded judicial review, or (2) agency action is by law com- 
mitted to agency discretion. ’ ’ 

It lias been held, for example, that there can be no 
judicial review of a certification of employee representa- 
tives for collective bargaining purposes under Section 9 
of the Wagner Act. See American Federation of Labor v. 
National Labor Relations Board, 308 IT. S. 401, 60 Sup. 
Ct. 300, 84 L. ed. 347, (1940). It would seem that this con- 
struction of the Wagner Act is proper in situations in 
which an employer seeks to obtain a review of certification, 
as he can attack a certification collaterally. Section 9(d) 
of the Wagner Act itself contemplates that the transcript 
of the hearing in a representation case shall be incorpo- 
rated with a complaint ease arising under subsection 8(5) 
for refusing to bargain with a certified union. But a union 
aggrieved by a unit decision of the Board under this doc- 
trine has no opportunity today for judicial review under 
the Wagner Act. The legislative history of Section 10(a) 
of the Administrative Procedure Act would seem to indi- 
cate that the new statute has not changed the law in this 
respect since Sen. Doc. No. 248, 79th Cong., 2d Sess. (1946), 
accompanying the bill included in the memorandum in 
which the Attorney General referred to the American Fed- 
eration of Labor case as to a similar holding under the 
Railway Labor Act in the Switchmen’s Union case, 320 
U. S. 297, 64 Sup. Ct. 95, 88 L. ed. 61 (1943). Nor does it 
appear that the Administrative Procedure Act has given a 
disappointed litigant a right to ask the courts to review the 
ex parte action of the National Labor Relations Board in 
refusing to issue a complaint. Under existing law this can- 
not be done as the courts have construed the phrase shall 
have power to issue a complaint” as meaning that this falls 
within a field of discretion committed by law to the Board. 

Another controversial question which confronted the 
Board in preparing its regulations was whether or not the 
provisions of Section 4 of the Administrative Procedure 
Act relating to rule-maldng apply to its procedures. This 
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problem is one particularly relevant to tlie representation 
Ijroeedure of the Board. Under current practice, if a 
group of employees or a labor organization petition for 
an investigation and certification of collective bargaining 
representatives, the regional office investigates the peti- 
tion, and if it ap]3ears to have the support of a substantial 
number of employees in the proposed bargaining unit, the 
matter is set down for a hearing. The transcript of this 
hearing is then sent to Washington where the Board issues 
a decision either dismissing the case or determining the 
appropriate bargaining unit and directing an election in 
such unit. If the latter course is pursued, the regional 
office then conducts the election. 

Section 5 of the Administrative Procedure Act relating 
to adjudications specifically exemx^ts ‘‘the certification of 
employee rei)resentatives ”, and the Board has therefore 
properly concluded that the requirements of separation of 
functions and the other formalities which the Act enumer- 
ates for adjudications are not applicable to representation 
eases. Consecpiently, although the practice has been to use 
trial examiners as well as regional personnel to conduct 
these hearings, these persons will be designated in the 
future as “hearing officers”, thus taking them out of the 
requirements of Section 11. 

There is a real question, howevex’, as to whether the 
Board is correct in concluding that Section 4 of the Admin- 
istrative Procedure Act entitled “Eule-Making” does not 
apply to representation cases, or at least to some of the 
present rules and regulations relating to them. The 
Board’s premise is that the requirements of Section 4 
which give outside iiarties a right to participate and be 
heard with resj^ect to the making of a rule and to xxreseiit 
a petition for the issuance, amendmeixt or change in a 
rule, apply only to substantive rules, since the Act exempts 
intei’pretative rules, general statements of policy, rules of 
agency organization, procedure or practice. 

While this premise is sound, it appears, however, that 
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some of the regulations with respect to representation 
cases are truly substantive in character. One of these is 
the regulation relating to run-offs where two or more 
unions are on the ballot in the original election and the 
results are inconclusive. At one time the Board itself 
held a hearing to determine whether or not there would 
be a run-off and prescribed the choices to be placed on 
the run-off ballot. Since 1943, however, an amendment to 
the regulations has made it mandatory for a regional office 
to conduct a run-off where the results are inconclusive. As 
this regulation reads, however, it does not place employees 
who cast their votes against any union on a parity with 
employees voting for a nnion, since the choice of ^Lieither ’^ 
or ^‘none’’ is omitted from the run-off ballot unless a 
plurality for such a choice was tabulated on the first ballot. 
Similarly, the rule which limits employer petitions to situ- 
ations in which turn or more unions are claiming repre- 
sentation seems also to be substantive in character, as the 
courts have recognized a presumption of continuing ma- 
jority arising out of a certification. In fact, during the war 
the War Labor Board, by what was probably an extra- 
legal interpretation of its powers, did compel employers 
to make contracts with unions which had lost majorities 
if the union had ever been certified by the Board. 

I think what I have said indicates that on the whole 
procedures before the National Labor Eolations Board do 
conform to the general standards prescribed by the Admin- 
istrative Procedure Act. As compared to many agencies 
of the government, which fail to separate the functions 
of investigator and judge or to afford applicants copies 
of their precedents, the Board is a model of administra- 
tive virtue. 

The most questionable practice in which the Board 
indulges does not appear to be covered by the Adminis- 
trative Procedure Act. I refer to the practice of having 
trial examiners whose reports have been drawn into ques- 
tion at public oral arguments on bills of exceptions to be 
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present in executive sessions of the Board when the Board 
is ill the process of making its decisions. It seems to me 
that this is repugnant to the principles enunciated by the 
Supreme Court in the Morgan case that “He who decides 
must hear”, as is the practice of delegating so much adju- 
dicated responsibility to the Eeview Division. While there 
is nothing in the Act which touches upon either one of these 
practices, it would seem to me that the Board ivould pro- 
mote the essential spirit of the new legislation b^^ elimi- 
nating them. 

For reasons which have nothing to do with the text of 
the Administrative Procedure Act, hut are intimately 
bound up with the explosive character of industrial rela- 
tions, I have long been an advocate — ^both in and out of 
the Government — for an organic as well as a practical 
separation of the Board’s judicial and practicing functions. 
To my mind it would build up much greater public con- 
fidence in the fairness and impartiality of the Board if it 
were a purely judicial body and its field offices and enforce- 
ment staff transferred to a separate division established in 
the Labor Department. 

Under the Board’s current regulations, the prosecuting 
and investigating functions have been largely delegated to 
the regional offices, but the Board is still charged, by stat- 
ute at least, with the duty of issuing its own complaints. 
Moreover, a great deal of time of the Board members is 
consumed in the tasks of personnel and fiscal administra- 
tion incident to the operation of the field offices. By reliev- 
ing the Board members of these incidental duties, they 
wmiiid have more time to concentrate upon the actual hear- 
ing of cases or reviewing findings and recommendations of 
trial examiners. Proposals of this sort are now pending in 
Congress, and the hearings on them should develop an in- 
teresting chapter in the administrative process. 
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DISCUSSION PERIOD 
February 7, 1947 

The Session Convened at 8:00 p.in. 

Questioi^: I would like to ask Mr. Reilly whether he 
understands the definition of -‘rule” in Section 2(c) of 
the Act. As I read the definition of “rule,” it would quite 
clearly include the designation of an apioropriate bargain- 
ing unit if it were not for the fact that the first para- 
graph of Section 5 dealing with adjudication excludes 
the certification of employee representatives. This question 
is not directed so much to the National Labor Relations 
Board as it is to what appears to me to be the complete 
unintelligibility of Section 2(c). 

Mr. Reilly mentioned that before, but it seems to me 
that when you say, “the whole or any part of any agency 
statement of general or particular applicability and future 
effect,” when you have said, “general or imrticular,” you 
say everything. Therefore, the only thing left is future 
effect. Implementing the statute, certainly a determina- 
tion of an appropriate bargaining unit is purely a future 
effect, so that that is defined. I find it very ditricult to think 
of anything which is not comprehended within the defini- 
tion of “I'ule.” 

Mr. Reilly: It is very loosely drawn. I am rather in- 
clined to think, though, that what is meant hj “future 
effect” — I agree with you that the word “particular” 
would literally mean any decision of a unit question-— 
relates more to the kind of rule that I mentioned on run- 
offs. There you know what you are going to be up against 
in a case, but yet cannot draw that jiarticular principle 
to the attention of the deciding officer or the deciding board 
in the case with a view to having it overruled, as would 
be the case if it were a mere precedent against you. 

It is quite true that the Board almost as a rule of 
thumb, in representation cases, e.g., if there is an unexpired 
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contract, will dismiss the petition even though the evi- 
dence makes it clear that there has been a revulsion of 
feeling on the part of the men in the unit and they want 
to get out and get into another union. But, there is 
nothing to prevent any of the counsel in that ease from 
asking that this previous line of decisions be overruled 
and pointing out any flaws in the prior reasoning of the 
Board. Therefore, this leads me to think that the Board 
has been correct in its construction of the statute in that 
respect. 

Question': Would the failure of the Board to issue a 
complaint be subject to judicial review? 

Me. Keilly : I should rather think it would be, if it were 
not for the fact that Section 10 of the Administrative 
Procedure Act precludes review of action, which by law, 
is ^‘committed to agency discretion,” for the Wagner Act 
uses the term, “have the power to issue,” rather than 
some language like ‘ ‘ shall issue a complaint upon a certain 
finding of fact.” Consecpiently the conclusion has been 
reached that sncli failure or refusal is unreviewable and 
that conclusion is supiiorted by the fact that a Circuit 
Court of Appeals decision so construing the Wagner Act, 
Jacobson v. NLRB, 120 F. (2d) 96, is mentioned in the 
xittorney General’s memorandum which accompanied the 
Senate report. 

Question^ : With reference to the question of judicial 
review, not particularly relating to the National Labor 
Relations Board alone, would you venture to correlate 
Section 7(c) which provides “No sanction shall be imposed 
or rule or order be issued except upon consideration of the 
whole record or such portions thereof as may be cited by 
any party and as supported by and in accordance with 
the reliable, probative, and substantial evidence.” That 
seems slightly different from the scope of review pro- 
vided in 10(e). Is there any line of demarcation between 
those two I Do they cover different subjects ? 
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Mr. Eeilly : It always seemed to me a little ineongr nous 
to have one standard for judicial review and anotlier 
standard speeificalty inserted for the agency. Presumalily, 
all agencies, in the first instance, are sux)posed to decide a 
question according to the proponderance of the evidence, 
or the weight of the evidence. In other words, it is not 
enough for the agency, in the first instance, to inalce find- 
ings suppored by reliable and even substantial and proba- 
tive evidence. It has the duty of weighing all the evidence 
and reaching the right conclnsion. 

But, it seems to me to insert in a statute one standard 
for the Board that decides the case in the first instance, 
and then a different standard for the reviewing court, leads 
to a very paradoxical result. Gan it not be argued that the 
reviewing court has a duty to decide that the Board, in the 
first instance, decided the case in accordance with the 
reliable, probative, and substantial evidence? And yet, 
the court’s power of review is apparently limited by the 
language in 10(e). 

Question: Do you not think what the courts will say 
about that is that Section 7(c) is an exhortation to the 
agencies, but the only way the courts can determine 
whether or not the agency has lived up to the exhortation 
is to examine under 10(e) whether the decision is rational? 
And that is the substantial evidence rule. Once they find 
it is rational, they cannot say that the agency did not 
follow the exliortation in 7 (c). 

Mr. Eeilly: That would be my conclusion. But I think 
even though the Administrative Procedure Act had used 
stronger language and said that the agency should decide 
according to the weight of the evidence, that would not 
alter the limited scope of judicial review as defined in 
Section 10(e). 

Question: I might mention, also, if you do not know it, 
that part of that language in 7(e), I think the word ^^sup- 
ported,” and I Imow that very strong, little word ^Hhe” 
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wliicli changes the whole sense of the sentence in 7(c)y 
came into the Act in the House, and when the Act came back 
to the Senate and Senator McCarran was detailing the 
changes made in the House bill, before he got to 7(e), 
somebody got up and said: ‘‘May I ask the Senator 
whether all the changes made in the House are simply 
matters of form, and not matters of substance!” 

And Senator McCarran said: “That is correct/’ 

So if 7(c) does make a serious change in 10(e), it is 
perfectly clear from the legislative history that the Senate 
which voted for it was entirely unaware of what it was 
voting for. 

Question : May I supplement what has been said about 
that! 

M.r. K.EILLY : Yes, indeed. 

Question : It has been our view that, in addition to the 
comment Mr. Eeilly has made, that the requirement of 
Section 7(c) is itself (and this is in line more or less with 
Mr. Benjamin’s coimnent, I think), intended to be a re- 
statement of the substantial evidence rule, so that you do 
not have that paradoxical situation which Mr. Eeilly has 
referred to of one rule for the agency and another for 
judicial review. 

The reason for our view that the 7(c) requirement is 
itself nothing more than a restatement of the substantial 
evidence rule recpiirement is this; as has been said: In 
the last stages of the legislation, and this was even after 
the bill had passed the Senate, it was going to the House, 
Section 7(c) did not read as it does now, but it referred 
to relevant, reliable, and probative evidence. And you will 
note the word “substantial” was not in it. The word “sub- 
stantial is there now, bnt it was not in 7(c) originally, even 
after it was passed by the Senate. I think the history is very 
clear that the Senate Judiciary Connnittee thought that in 
using the phrase “Eelevant, reliable, and x)robative evi- 
dence,” it was merely stating the substantial evidence rule. 
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Tliat appears from the Senate Committee Print of June, 
1945, in which the very question we are taikiiig about now 
was referred to by the Committee. 

The Senate Judiciary Committee said: “The reliable, 
probative, and relevant standard was that recommended 
by the majority of the Attorney General’s Committee,” 
and that the courts had used the same standard in deter- 
mining whether or not agency action was supported by 
substantial evidence. Then it went on to cite four Na- 
tional Labor Eelations Board cases in which the court 
had construed the substantial evidence rule, including the 
Consolidated Edison decision to which Mr. Eeilly has 
referred. 

The Committee also said that agencies had argued that 
the relevant, reliable, and probative evidence phrase in 
7(c) ‘Gmried the i^resent and tested rule for administra- 
tive action.” But the Committee said that that argument 
was erroneous; that no change was intended. Now, it is 
true that when the bill got over to the House later, the 
phraseology was changed. The House amended 7(c) to 
read as it does now. That is, to recite that the standard 
was “reliable, probative, and substantial evidence.” 

Without that background, one would reasonably supi)ose 
that the addition of two v/ords to “substantial” would 
indicate that something more than “substantial” was in- 
tended. But in the House Judiciary Committee Eeport, 
the Committee says that the change was made because 
some hypercritical mind might otherwise think that the 
omission of the word “substantial” was intentional. The 
Committee says: “Obviously” — and I am quoting— “the 
agency will proceed in accordance with the evidence which 
it finds reliable, probative, and substantial. There is no 
reason vdiy the bill should not say so. ” 

As Mr. Benjamin said, when the bill got over to the 
Senate, Senator MeCarran stated on the floor that the 
changes made in the House were not intended to make any 
changes in substance. It is for that reason, we think, that 
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tlie change of phraseology has no significance, and that 
7(c) really is intended to be a more elaborate definition 
of the substantial evidence rule as it has been promulgated 
by the courts. 

Question : Might I just say a word about that ? I think 
someone tried to pull a fast one in the House on this. 
While I agree with what Mr. Findling says it ought to be, 
I do not think you can be quite as cavalier as that about 
the words ^ supported by and in accordance with,” or 
about sticking that word “the” in. 

I sat in with the A. P. A. Committee in an earlier in- 
formal stage when somebody came along with that word 
“the” with perfectly clear intent. The evidence, the sub- 
stantial evidence, can only be on one side, and that means 
a choice. Somebody stuck that word in there hoping that 
it meant more than I hope it means and more than Mr. 
Findling hopes it means. Therefore, I think it is very 
important that wdien this case comes up first before the 
court, that that problem should not be ignored. 

Question : As a matter of fact, it has been raised. I think 
the very first case I know of in which it has been raised 
involving the Labor Board is the Thompson Products ease, 
Mr, Eeiliy, in the 6th Circuit. 

Mr. Eeilly: That was raised in the argument, was it? 

Question: Yes. The ease was argued Thursday, and I 
do not know what happened at the argument, but it was 
raised in the company's brief. I think perhaps the Court 
will duck it because I doubt whether the Administrative 
Procedure Act requirements apply to that ease since the 
case was instituted prior to the effective date of any pro- 
vision. But assuming the Court disagrees with us, they 
may have to decide the question as to whether or not the 
substantial evidence rule has been changed. 

Question : Mr. Eeilly, on the subject of Judicial review. 
Do you understand now that under this Administrative 
Procedure Act version, proceedings of an appropriate unit 
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is still not reviewable even though the aggrieved party 
might be the plurality party in a certification procedure 
which the Board has ordered, according to the Supreme 
Court opinion in the West Coast Shipworkers’ case! Cer- 
tain port locals of the A. F. of L requested a certain unit 
and the Board, in its discretion, said, ‘^No, we certify a 
different unit and the plurality has no right to review/^ 
Is that correct f 

Me. Keilly : Yes, that is correct, because of the Siiju'eme 
Court case which construed the Wagner Act to that effect. 
The Senate Report indicates that this ease is not being 
overruled; that would still be good law. 

Question-: How do you feel about that as labor rela- 
tions practice outside of this law I 

Mr. Reilly: Well, I have alv/ays felt that the problem 
of revieAV of certifications is a very difficult one. I have no 
objection to the rule which requires an employer to await 
a final order to bargain before he can seek judicial review, 
but I do think that it is pretty harsh both upon individual 
employees and upon a union which feels aggrieved by hav- 
ing the unit determination go against it, not to be able to 
take those cases to the court even though the statute has 
such vague standards that it is rather unlikely they could 
overthrow the Board order even though they did get judi- 
cial revievf. 

Although certifications are not final orders, they have a 
tremendous impact upon the rights of employees. It should 
be noted that once a union becomes certified, if there is 
any collusion between the company and that union, ail 
those employees that may feel aggrieved by its certifica- 
tion can be covered in by a closed shop contract, so that 
under certain circumstances their right to a livelihood 
really depends upon their being able to obtain a reversal 
of that administrative decision. 

I might say S. 360, one of the Ball bills, deals with the 
problem although I am not sure in a completely satisfac- 
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tory way. It provides tliat there can be judicial review 
of a certification if a petition is filed within ten days after 
the certificate issues, but that the iDetition for review will 
not operate to stay a labor board complaint under Sub- 
section 8(s), unless the court specifically orders that it be 
stayed. 

Those words were apparently pnt in to prevent resort 
to judicial review purely for dilatory purposes. One of 
the big difficulties with judicial review of certifications is 
that under current practice, unless a certification results 
in a contract, it is not considered to have any valid effect 
after a year, and it is very rare that any Circuit Court of 
Appeals will decide a case in much less than that time. 

Questioit : I think, Mr. Reilly, that you expressed some 
dissatisfaction with the present practice of the Board with 
respect to assistance rendered to trial examiners by review 
attorneys in helping trial examiners prepare their reports 
on the ground that credibility of the witness was some- 
thing that these trial and review attorneys could not evalu- 
ate. Do these attorneys evaluate credibility questions? 

Mb. Reilly : It is not the role of the review attorney in 
the process that I feel is questionable. He does not get 
into the picture until the trial examiner’s report is filed, 
served on the parties, and the ease comes up to the Board 
on a bill of exceptions. Then he analyzes the brief and 
comments up<)n tlie trial examiner’s report in the light of 
that. Of course, he is not in a good position to apin'aise 
the witnesses, but neither is the Board. 

It is not that to which I adverted. It is the practice of 
the trial examiner, before his official report issnes, of 
showing his proposed findings in draft form to the super- 
visory trial examining staff. The supervisors, also, have 
some assistants for review, if they want to call on them, 
but it is the discussion and consultation with the super- 
visory staff which I think is objectionable, especially as 
the supervisors do not take responsibility for the report 
and tlie report issues under the trial examiner’s name. 



EULE MAKING UNDER THE ADMINISTRATIVE 
PROCEDURE ACT 
David Reich 

I liave been requested to speak to you about rule-making 
under the Administrative Procedure Act. This is a sub- 
ject that very definitely appeals to me, because I played a 
part ill the drafting of the rule-making provisions of the 
Act. Other speakers, I believe, have indicated the scope of 
the interest of the Department of Justice in the formula- 
tion and administration of the Act. It is perhaps sufficient 
for me to add, at this point, that from the very beginning 
the Department has had a vital interest in the framing 
of legislation on this subject and, as Attorney General 
Tom C. Clark said in his letter of October 19, 1945, to 
the Chairmen of the House and Senate Judiciary Com- 
mittees, the Department has long been of the view that 
legislation in this field was not only possible but desirable 
from the standpoint of both the public and the Govern- 
ment itself. I regard it as a privilege to have been asso- 
ciated with the draftsmen of the Act and to have partici- 
pated in the very real contribution rvhich I think, it will 
be generally agreed, the Department of Justice and Attor- 
ney General Clark have made to the whole program. At 
the same time I want to stress that I am here in iny indi- 
vidual capacity, and that what I have to say should not 
in any sense be considered an official interpretation of 
the Act by the Department of Justice. 

To a person not familiar with the Act, rule-making would 
have its usual connotation. It would mean the activity of 
an agency of the Government in prescribing a rule or 
regulation affecting a class of persons. Such are the usual 
rules issued by the agencies of the Government. For 
example, the Federal Reserve Board issues regulations 
governing margins in stock market transactions. Persons 

David Beich is in the OfSce of the Assistant Solicitor General, Department 
of Justice. 
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trading in securities must abide by these regulations. 
Similarly, the Secretary of Agriculture issues standards 
of quality and condition of grain under the G-rain Stand- 
ards Act. These standards must be followed by persons 
selling grain by grade in interstate or foreign commerce. 
These are trul.y rules of general applicability which govern 
all persons similarly situated. 

But the Administrative Procedure Act is not confined 
to such rules.^ It also covers rules which may apply only 
to named individuals or si)ecific situations. These rules 
encompass, among others, such situations as the fixing of 
rates," prices, corporate reorganizations and corporate 
mergers. Thus, the prescription by the Interstate Com- 
merce Commission of specific rates for a iiarticiilar rail- 
road is rule-making within the meaning of the Adminis- 
trative Procedure Act. So, too, is the action of the Secu- 
rities and Exchange Commission in approving reorgani- 
zations of holding companies registered under the Public 
Utility Holding Conii3any Act. 

^ TliivS is amply illustrated by the legislative history of the detinition of rule. 
In the first draft of S. 7 (the Administrative Procedure Act as introduced 
in the Senate), the tenu rule was defined to be “any agency statement of 
general appliealiility designated to implement, iiiterpi'ctj or prescribe law or 
policy or to describe the oi'gauizatiou, procedure, or practice requirements 
of any agency.” Sen. Comparative Committee Print of June, 1945 at 3. 
When S, 7 was vmssed by the Senate, the definition of rule remained the 
same but a significant change was made. The term rule making was broad- 
ened to iiudude “the approval or prescription for the future of rates, wages, 
corporate or financial structures or reorganizations thereof, prices, facilities, 
appliances, sor\Lces, or allowances therefor, or of valuations, costs, or account- 
ing, or iiraciita's liearing upon any of the foregoing.” The definition of rule 
itself was broadeiied in H. E. 1203, 79th Cong., 2d Sess., 1945 (the Adminis- 
trative Procedure Act in the House) so as to include statements of general or 
pariteular applicabiliiy and future effect, H, Eep. No. 1!)S0, 79th Cong., 
2d Sess. (194.5) p. 49. The explanation of the addition of the words “or 
particular" to the definition of rule was as follows: “The change of the 
language to esubrace specifically rules of ‘particular’ as well as ‘general’ 
applicability is necessary in order to avoid controversy and assure coverage of 
rule making addressed to named persons." See Note 1, sapro. 

^ Prentis V. Atlantic Coast Line, 211 IT. S. 210, 226, 29 Sup, Ot. 67, 53 L. 
ed. 150 (190S) ; Louisville & Nashville E. E. v. Garrett, 231 TJ. S. 298, 305, 
34 Sup, Ct, 48, 58 L. cd. 229 (1913). “We must conclude that the making of 
rates, v.'hether by the legislature or by a commission, is a legislative func- 
tion . . . Cheadle, "The Delegation of Legislative Punctioms” (1938) 

4 SiJ.eeted Essays on Constitutional Law 250 at 274. 
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The broad coverage of rnle making niider the Adminis- 
trative Procedure Act is shown clearly by its definition 
ill Subsection 2(c). The definition is as follows: 

‘'Rule” means the whole or any part of any agency statement 
of general or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy or to describe 
the organization, procedure, or practice requirements of any 
agency and includes the approval or prescription for the future 
of rates, wages, corporate or financial structures or reorganiza- 
tions thereof, prices, facilities, appliances, services or allowances 
therefor or of valuations, costs, or accounting, or practices bear- 
ing upon any of the foregoing. “Rule-making” means agency 
process for the formulation, amendment, or repeal of a rule. 

While this is not the classical definition ^ of rule-niaking, 
it is a functional definition adopted for the purpose of 
classifying together all types of administrative action 
which are legislative in nature.® The full importance of 
the definition is realized only by reference to the opera- 
tive provisions of the Act which treat rule-making differ- 
ently from adjudication. In this connection, I should like 
to advert to the fact that the definition of rule-making is 
determinative, in a sense, of the meaning of adjudication 
under the Act, since adjudication is defined in terms of rule- 

® Professor Fuelis, in an article entitled “Procedure in Administrative 
Eule-Making” (1938) 52 Harv. L. Eev, 259, states at 263: 

“The most obvious definition of rule making and the one most often employed 
in the literature of administrative law asserts simply that it is the fimetion 
of laying down general regulations as distinguished from orders that apply 
to named persons or to specific situations." 

^ In a recent article in the Illinois Law Eeview, Professor Nathanson, after 
analyzing the definitions in § 2 of the Administrative Procedure Act, makes 
this observation: 

“One need not study these definitions long before coming to the conclusion 
that they must find their justification in extremely pragmatic, not philo- 
sophical considerations. This is as it should be; they are tools, not ends in 
themselves." “Some Comments on the Administrative Procedure Act" (1946) 
41 111. L. Eev. 368 at 372. 

® “Proceedings are classed as rule making under this act not merely because, 
like the legislative process, they result in regulations of general applicability 
but also because they involve subject matter demanding judgments based on 
technical knowledge and experience.” Sen. Eep. No. 762, 79tli Cong., 1st 
Sess. (1945) at 39. 
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making. Subsection 2(d) defines adjudication to be any 
agency process other than rule-making hut including 
licensing. Theoretically, therefore, it is necessary to deter- 
mine initially whether a proceeding is rule-making and if 
it is not, then whether it may be adjudication. As a prac- 
tical matter, however, it will be found that proceedings 
which have been considered traditionally by both admin- 
istrative agencies and the courts as adjudication will con- 
tinue to be deemed such. 

Tlie definition of rule-making, you will note, includes 
every type of rule, not only substantive rules but also 
organizational, procedural, and practice rules. However, 
the impact of the Act is different for substantive rules than 
it is for organizational, procedural, or i3ractice rules. The 
latter, for example, are not subject to the procedural re- 
quirements of rule-making under Section 4, except where 
notice or hearing is specified for them by statute inde- 
pendent of the Administrative Procedure Act. 

The first operative provision of the Act insofar as rule- 
making is concerned is the public information require- 
ment of Section 3. Prior to the passage of the Adminis- 
trative Procedure Act, the only substantial requirement 
as to the publication of information about agencies of the 
Government was found in the Federal Register Act.® That 
Act, adopted in 1935, required, among other things, that 
there be published in the Federal Register such “docu- 
ments or classes of documents as the President shall deter- 
mine from time to time have general applicability and 
legal effect.” This class of documents consists of the 
substantive rules and regulations issued by the various 
agencies of the G overnment. 

In 1941, after twm years of study of the operations of 
the more important Federal regulatory agencies, the Attor- 
ney General’s Committee on Administrative Procedure 
came to the conclusion that sufficient information was not 
given to the public about the organization, procedures, 


« 49 Stat. 501 (1935), 44 U. S. G. A. § 305(a) (2). 
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and rules of practice of the agencies of the Governments 
The Committee recommended that specific legislation be 
enacted to require agencies to publish not only their sub- 
stantive rules but also information about their organiza- 
tion and procedures. Section 3 of the Administrative Pro- 
cedure Act seems to be the answer to this recommenda- 
tion. This section continues the requirement of the F ederal 
Register Act as to the publication of substantive rules and, 
in addition, requires agencies to publish in the form of 
rules their organization and procedures. Specifically, each 
agency must publish in the Federal Register (1) organiza- 
tional rules containing a description of the agency’s cen- 
tral and field organization, its delegations of final author- 
ity and the manner in which the public may secure 
information, (2) procedural rules relative to the general 
course and method by which its functions, such as rule 
making and adjudication, are determined, and (3) sub- 
stantive rules, as well as agency statements of general 
policy which have been formulated and adopted by the 
agency for the guidance of the public (subsection 3(a)). 

However, there is an exception to Section 3 for any 
function of the United States requiring secrecy in the 
public interest or for any matter relating solely to the 
internal management of an agency. Thus, it is not ex- 
pected that the Federal Bureau of Investigation and the 
Secret Service will have to present statements of the man- 
ner in which they conduct their investigations. Nor will it 
be necessary to publish information about internal admin- 
istrative matters, such as budget data or internal pro- 
motional policies. It was not intended to clutter the Fed- 
eral Register with much detail with which the public gen- 
erally has no interest. For this reason, too, ‘‘rules 
addressed to and served upon named persons in accord- 
ance with law” need not be published. To include them 


rinal Report of Attorney General’s Committee on Administrative Pro- 
cedure (1941) pp. 25-29. 
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would fill the Eegister with a great mass of particularized 
rule-making which is satisfactorily handled otherwise. 

The Federal Register of September 11, 1946, was the 
product of the agencies of the Government in answer to 
the command of Section 3 of the Administrative Proce- 
dure Act, Tlie Federal Eegister of that date nms published 
in four parts and contains 966 pages. Should you have 
occasion to refer to the Federal Register of September 11, 
you should realize that that edition does not contain the 
comi)lete text of all the substantive rules heretofore issued 
by governmental agencies. Most such rules have been 
incorporated therein by reference to the Code of Federal 
Regulations or to the Chnnulative Supplement of the Fed- 
eral Eegister or to other editions of the Federal Eegister 
in which they have appeared. It would have been a waste 
of public funds and unnecessary duplication to have re- 
published all substantive rules on September 11, 1946, 
since they had been published heretofore by reason of the 
Federal Register Act. 

One section of the Act is devoted solely to rule-making, 
namely, Section 4. The same is true of adjudication which 
is treated in Section 5. There is one difference, however, 
ill that Section 4 regulates in some manner all types of 
substantive rule-making, both formal and informal, while 
Section 5 regulates only formal adjudications. Eule-mak- 
ing and adjudication are deemed formal in the parlance 
of administrative law where the decision of the agency 
is rendered as the result of a hearing which is preserved 
in a written record. The language used by the Act to desig- 
nate formal rule-making and adjudication is the modifying 
phrase “required by statute to be made® on the record 
after opportunity for an agency hearing,” appearing in 
both Sections 4(b) and 5. I shall discuss formal rule- 
making more fully infra. 

® In adjudications under § 5, the word “determined” is used in plaee of 
“made.” Apparently no distinction was intended. H. Eep. No. 1980, 79th 
Cong., 2d Sess. (1946) p. 51, fn. 9. 



498 


Rule Makhstg Under the Act 


Tlie purpose of Section 4 is to guarantee tlie public an 
opportunity to participate in the riiie-maldrig process. 
With certain stated exceptions, each agency will be re- 
quired to give notice in the Federal Register of rules it 
proposes to adopt and to grant interested persons an 
opportunity to present their views in some manner to the 
agency prior to the adoption of the rules. 

As in most other situations under the Act, there are 
exceptions to Section 4. The introduction to the section 
states that the section does not apply “to the extent that 
there is involved (1) any militar}*, naval, or foreign affairs 
function of the United States, or (2) any matter relating 
to agency management or personnel or to public property, 
loans, grants, benefits, or contracts.” It will be seen, there- 
fore, that the rule-making provisions do not apply to the 
usual functions of the War Department, the Navy Depart- 
ment, or the State Department. Nor do they apply to such 
lending agencies as the Reconstruction Finance Corpora- 
tion and the Farm Credit Administration, since these 
agencies are engaged in matters relating to jmblie loans. 
Likewise, Section 4 would not be applicable to the rules 
issued by the Department of the Interior with reference 
to public parks and the public domain and to property held 
in trust or as guardian for Indians. H. Rep. No. 1980 
(cited in note 8), p. 23. Excepted, too, are rules relating 
to public contracts issued by the Labor Department under 
the Davis-Bacon Act (46 Stat. 1494 (1935), 40 U. S. C. A. 
§ 276a, et seq.) and the Walsh-Healey Act (49 Stat. 2036 
(1942), 41 U. S. C. A. §§ 35-45) 

In addition to the exceptions which I have noted above, 
there must be kept in mind that excepted from all the 
provisions of the Act, other than the public information 
requirements of Section 3, are “(1) agencies composed of 
representatives of the parties or of representatives of 
organizations of the parties to the disputes determined by 

” Soe Pcrldiis v. Lukeiis Steel Co., 310 U. S. 113, 60 Sxip. Ct, 869, 84 L, ed. 
108 (1940). 
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them, (2) courts martial and military commissions, (3) 
military or naval authority exercised in the field in time 
of war or in occupied territory, or (4) functions which 
by law expire on the termination of present hostilities, 
within any fixed period thereafter, or before duty 1, 1947, 
and the functions conferred by the following statutes: 
Selective Training and Service Act of 1940 (54 Stat. 885, 
50 App. IT. S. C. A. §§ 124, 301-318, 403) ; Contract Settle- 
ment Act of 1944 (58 Stat. 649, 18 IT. S. C. A. § 590a; 41 
IT. S. C. A. §§ 101 et seq.); Surplus Property Act of 1944 
(58 Stat. 765, 50 App. U. S. C. A. §§ 1611-1646). (Sub- 
section 2(a) ).“ Thus, such agencies as the War Assets 
Administration, the Selective Service System, and such 
constituent agencies of the Office of Temporary Controls 
as the Office of Price Administration and the Civilian Pro- 
duction Administration may continue to issue regulations 
without the necessity of complying with Section 4. 

Tliere is one further basic exception to the rule-making 
procedures of Section 4. They are aiDplicable only to sub- 
stantive rules as distinguished from interpretative rules, 
general statements of policy, rules of agency organization, 
procedure or practice. 

Pursuant to Section 4, any agency which intends to issue 
a substantive rule must publish in the Federal Register 
a general notice which must include a statement of the 
time, place and nature of the rule-making proceeding, a 
reference to the authority under Avliieh the rule is pro- 
posed, and either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. 
It is not necessary to publish the proposed rule in full. 
A description of its contents should be sufficient. In many 
instances it would seem that such a description would be 

Subsection 2(a) also in effect contains exceptions to the entire act since 
it defines agency as any authority of the United States (whether or not %vithin 
or subject to review by another agency) other than Congress, the courts, the 
governments of the possessions and Territories, and the Distinct of Columbia. 
By separate act functions under the Veterans’ Emergency Housing Act of 
1946 were exempted from all the provisions of the act with the exception 
of § 3 (60 Stat. 207 (1946), 12 U. S. G. A. §§ 1738-1739, 1743; 60 U. S. 0. A. 
§§ 1821-1833). 
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preferable to a detailed statement of the proposed rule. 
A description will serve to focus the attention of interested 
persons on the substance of the proposed rule. 

The required notice, however, may be dispensed wdth 
ill any situation ‘‘in which the agency for good cause finds 
(and incorporates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice and pub- 
lic procedure thereon are impracticable, unnecessary, or 
contrary to the public interest.” Congress has recognized 
thereby that there is no need for giving the public an 
opportunity to participate in minor amendments to rules 
and also that emergency situations may arise where an 
agency must issue a rule forthwdth without any public 
participation. For example, it would be contrary to the 
public interest to defer the issuance of additional air safety 
rules where the Civil Aeronautics Board finds that an 
urgent necessity for them exists. 

In situations where notice of rule-making is required, 
the agency must grant “interested persons an opportunity 
to participate in the rule-making through submission of 
written data, views, or arguments wdth or wdthout oppor- 
tunity to present the same orally in any manner.” The 
Act leaves to each agency’s discretion the choice of method 
whereby interested persons may participate in the rule- 
making process. It may take the form of public hearings 
or of conferences or correspondence or a combination of 
these or other methods. The selection of the method will 
depend to a great extent upon the subject matter of the 
regulations involved. The general objective of the method 
employed should be to assure, so far as possible, informed 
administrative action and adequate protection to private 
interests.^ 

Prior to the adoption of the Administrative Procedure Act many 
agencies invited interested persons to assist them in the formation of their 
rules. The Federal Eeserve System, for example, consulted regularly with 
memhers of the banking world and the Federal Communications Commission 
before it has issued rules has frequently conferred with the industry which it 
regulates. See Final Eeport of the Attorney General’s Committee on Admin- 
istrative Procedure (1941) pp. 103-105. 
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111 adopting its rules, tiie agency iinist incorporate in 
them a concise general statement of their basis and pur- 
pose. This statement should prove of assistance to the 
public ill understanding the work of the agency. 

These, then, are the requirements for informal rule- 
making. A much more detailed procedure has been pro- 
vided for formal rule-making in Sections 7 and 8 of the 
Act. Before discussing this formal procedure, it would be 
well to understand what cases of rule-making will be sub- 
ject to it. As I have said, the descriptive phrase in the 
Act defining formal rule making is “where rules are re- 
quired by statute to be made on the record after oppor- 
tunity for an agency hearing.” The words “on the 
record” appearing in this phrase are very significant. 
They were inserted for the purpose of distinguishing 
formal rule-making from informal rule-making. An earlier 
bill introduced in 1941 did not contain the words “on the 
record” in describing the types of rule-making subject to 
formal procedures. The words used in that bill were 
“where legislation specifically requires the holding of 
hearings prior to the making of rules, formal rule-making 
hearings shall be held.”^^ There was much objection to 
this proposal on the part of governmental agencies in 
that it would subject to formal procedures any ease of 
rule-making where a hearing was required. It was pointed 
out that Congress has frequently required a hearing in 
connection with rule-making without intending to subject 
the agencies to any formal procedures. It was suggested 
that that legislation be modified so as to make the formal 
rule-making requirements applicable only to cases of* rule- 
making where Congress has required that the record of 
the hearing be the basis for the decision of the agency. 

^-This laiiguago was contained in § 209(d) of 8. 674, 77tli Ooiig., 1st 
Sess. (1941), The bill was sponsored by the Minority of the Attorney Gen- 
eral’s Committee on Administrative Procedure as well as by the American 
Bar Association, 

See testimony of Ashley Sellers, then of the Department on Agri- 
culture, at Hearings before Senate Judiciary Subcommittee on Administrative 
Procedure Bills entitled S. 674, S. 675, and S. 918, 77th Gong, 1st Sess. 
(1941) pp. 78-79. 
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In order to determine whether an agency ninst comply 
with the informal or formal rnle-maldng requirements of 
this Act, it is necessary to refer to the particular statute 
conferring rule making power upon the agency. It will be 
found that most statutes conferring power upon agencies 
to make rules of general applicability are lacking in any 
definition of the procedure to be followed in the prepara- 
tion of regulations. Ordinarily, there is no requirement 
of notice and hearing or of consultation with outside inter- 
ests. Typical of such statutes is the Immigration Act of 
1917 pursuant to which the Commissioner of Immigration 
and Naturalization, under the direction of the Attorney 
General, has power to issue such rules and regulations as 
^^he shall deem best calculated for carrying out the pro- 
visions” of that Act.” There is no doubt that this type of 
rule will now be subject to the informal (rather than the 
formal) rule-making requirements of the Act. 

There are other statutes which provide that the agency 
may issue rules of general applicability only “after hear- 
ing” or “after full hearing.” For example, pursuant to 
Section 402(c)” of the Federal Seed Act, the Secretary 
of Agriculture is authorized to issue rules only after a 
public hearing. There is no express requirement that the 
rules he issues must be made on the basis of the record 
developed in the hearing, nor did Congress intend that 
there be such a requirement. The purpose of the public 
hearing is to afford interested persons an opportunity to 
express their views to the agency and at the same time 
to place the agency in a position of being better apprised 
of the consequences involved in issuing its regulations. 
Agencies will continue to pursue informal procedures in 
making such rules. 

There are only a few eases of rule-making of general 
applicability which are required by statute to be made on 
the record after opportunity for an agency hearing. There 

39 Stat. 892 (1917), 8 U. s. 0. A. § 102. 

53 Stat. 1285 (1939), 7 U. S. 0. A. i 1582. 



David Eeich 


503 


is the Food, Drag and Cosmetic Act under which the Fed- 
eral Security Administrator must hold a hearing before 
he may adopt any standards for foods, drugs or cosmetics 
transmitted in interstate commerce. The statute empower- 
ing* the Federal Security Administrator to issue such 
regulations contains a specific requirement that his deci- 
sion be based on substantial evidence in the record.^''’ Sim- 
ilarly, the Fair Labor Standards Act of 1938 requires the 
Wage and Hour Administrator to hold hearings in the 
formulation of industrial wage orders and to base his 
action approving them upon evidence adduced at the hear- 
ings.^ Also, the promulgation of marketing orders under 
the Agricultural Marketing Agreement Act of 1937 must 
be based on a record of the testimony taken at a hearing.^® 
These rules of general applicability are clearly formal 
rules subject to the procedures of Sections 7 and 8. 

Wlien we consider rule-making involving rules of par- 
ticular ai)piicability, the requirement of a record is ordi- 
narily present, if not in ex]press terms, at least by impli- 
cation.^® For example, rate orders issued the Federal 
Pow’er Commission, pursuant to the Natural Cfas Act,“® 
may be made only after hearing. Upon review in a Circuit 
Court of Appeals or the Court of Appeals for the District 
of Columbia, the Commission must certify and file with 
the Court a transcript of the record of evidence adduced 
at the hearing and the Commission’s findings of fact if 
supported by substantial evidence will be conclusive upon 
the courts. Definitely subject, too, to the formal require- 

52 Stat. 1055 (193S), 21 U. S. C. A. § 371(e). 

IT 52 Stat. 1064 (1938), 29 U. S. C. A. § 208(d). 

50 Stat. 246 (1937), 7 U. S. 0. A. § 608(e). 

In explanation of the substitution of the word “statute” for the word 
“law” in the phrase describing formal rule making, the House Committee on 
the Judiciary explained the change by stating that “a statute niay, in terms, 
require a rule or order to be made upon the record of a hearing, or in the 
usual ease be interpreted as manifesting a Congressional intention so to 
require, and in either situation §§ 7 and 8 would apply save as other excep- 
tions are operative.” H. Eep. No. 1980, 79th Cong., 2d Sess. (1946), at 51, 
fn. 9. 

52 Stat. 821 (1938), 15 H. S. 0. A. § 717, et seq. 
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merits of tlie Act are the Interstate Commerce Commis- 
sion in prescribing rates for carriers nnder the Interstate 
Commerce Act and the Secretary of xigriciilture in pre- 
scribing rates for stockyards and market agencies under 
the Packers and Stockyards Act. 

We have seen that informal rnles are subject to no set 
procedure. The only requirement is that interested per- 
sons he given an opportunity to present their views in some 
manner to the agency involved. Formal rnle-making pro- 
ceedings, on the other hand, are subject to fairly well 
defined procedures under Sections 7 and 8“ of the Act. 
These procedures are the same, in general, for both formal 
rule-making and for formal adjudication. 

Any formal hearing that is conducted must be presided 
over by the agency, one or more members of the body 
comprising the agencj^ (such as a Conunissioner of the 
Interstate Commerce Commission), special statutory hear- 
ing bodies (e.g., joint hearing bodies composed of Federal 
and State officers nnder the Natural Gas Act)/*^' or one 
or more examiners appointed as provided in the Act (sul)- 
section 7(a)). An agency requiring examiners may not 
select any one of its employees to preside over formal 
hearings. It must appoint persons designated as exam- 
iners and apiiroved as such by the Civil Service Commis- 
sion.^® These examiners may perform no duties inconsist- 


Sections 7 and 8 did not become effective until Bee. 11, 1946, six months 
after the enaetnxent of the Act, While the Administrative Procedure Act 
was enacted on June 11, 1946, § 12 provided that most of its provisions Avoiild 
not become effective until three months thereafter and th:it §§ 7 and 8 would 
not become effective until six months thereafter. The reason that the hearing 
and decision requirements of §§ 7 and 8 were deferred for six months was 
to allow agencies sufficient time to adapt their procedures to those required by 
these Sections. It should be noted that no provision of §§ 7 and S is man* 
datory as to any agency proceeding which was initiated prior to Dee. 11 , 
1946, so that if a notice as to rule making had been issued by an agency 
prior to that date, the actual procedure on the proposed rule will not have to 
conform to §§ 7 and 8, despite the fact that the agency may be holding its 
hearing after Bee. 11, 1946. See last sentence of § 12. 

2=^ 52 Stat 830 (1938), 15 U. S. C. A. § 717(p). 

Provision is made for examiners in § 11 of the act. The requirement 
for appointment of examiners is deferred until .Tune 11, 1947. See § 12. 
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ent with their duties as examiners and they may not be 
removed by the agency except after a hearing before the 
Civil Service Commission in compliance with the formal 
requirements of the Act. Other employees of the Govern- 
ment will not have this protection.®^ 

The Act sj)ecilies the obvious in requiring all presiding 
ofiicers to conduct themselves in an impartial manner. Any 
officer may withdraw himself from a hearing if he deems 
himself disqualified. Any party to a proceeding may 
request that the presiding officer be replaced upon the 
ground of personal bias or disqualification and if such 
request is made in good faith and “upon a timely and 
sufficient affidavit,” the agency involved must determine 
whether the presiding officer should be disqualified. This 
determination will become a part of the record in the case 
(subsection 7(a)). 

Presiding officers are granted all the authority necessary 
to conduct proper hearings. They can administer oaths 
and affirmations, take depositions, hold conferences with 
the parties, disjiose of procedural requests, and take any 
other action which is authorized by agency rule consistent 
with the iVct (subsection 7(b)). They are authorized to 
issue subpoenas provided only that the agency with which 
they are connected has that power. Some agencies, such 
as the Post Office Department, are not empowered to issue 
subpoenas. 

The Act does not make any change in the rules of evi- 
dence applicable to administrative hearings. As hereto- 
fore the strict rules of evidence known to courts of law will 
not be required in administrative hearings. Any oral or 
documentary evidence may be received but the agencies 
are required “as a matter of policy” to provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence. The rule an agency issues, however, must be 

Section 5 on adjudication excerpts from the types of adjudication cov- 
ered by §§ n, 7, and S “(2) the selection or tenure of an officer or employee 
of the United States other than examiners appointed pursuant to fl 11.” 
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based upon a consideration of the record as siipi3orted by 
and in accordance with “the reliable, probative and sub- 
stantial evidence” (subsection 7(e)). 

■Wliere the agency itself has not presided at the reception 
of the evidence, an intermediate decision must be made by 
the presiding officer — either an initial or recommended 
decision according to the wishes of the agency. If the 
intermediate decision is an initial one, it will become the 
final decision of the agency in the event that the parties 
involved take no appeal to the agency or the agency does 
not seek review on its own motion. Should an agency not 
desire to have its examiners render initial decisions which 
may blossom into final decisions, the agency may in a par- 
ticular case or by general rule recpiire the entire record to 
be certified to it for initial decision. In such a case the 
presiding officer must, as a general rule, recommend a 
decision prior to the agency’s rendition of the final decision 
(subsection 8(a)). 

The parties must be granted an opportunity to jiresent 
proposed findings and conclusions to the presiding officer, 
and after his decision has been rendered, to submit to the 
agency exceptions to his decision. The record must show 
the ruling upon each such finding, conclusion or exception 
presented (subsection 8(b) ). 

Should an agency rest its decision on official notice of a 
material fact not appearing in the evidence in the record, 
any party on timely request must be afforded an oijpor- 
tunity to show the contrary. Any party, too, upon pay- 
ment of lawfully prescribed costs may receive a copy of 
the record of the proceeding (subsection 7(d) ) . 

"While the xict treats of the procedure required for formal 
rule-making and formal adjudication in the same sections 
— Sections 7 and 8 — ^it recognizes the fundamental distinc- 
tion between these two types of proceedings by granting 
at least three exceptions for rule-making to the otherwise 
set reciuirenients of the Act. These exceptions are predi- 
cated upon the recognition that rule-making is quasi- 
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legislative in nature and not, as adjudication normallj' is, 
adversary in character. 

Tlie first operative distinction is that in rnle-maldiig an 
agency may, where the interest of any party mil not be 
prejudiced therebj^, adopt procedures for the submission 
of all or part of the evidence in written form (subsection 
7(c)). The subject matter of the record in rule-making is 
composed for the most part of statistical data, reports, 
analyses, and other documents. Unlike adjudication, the 
decision is rarely, if ever, dependent upon the oral testi- 
mony of witnesses. The demeanor of witnesses, their 
ability to counter cross-examination and their credibility 
are not important criteria in the decision in rule-making. 
An agency engaged in rule-making is not attempting to 
ascertain whether the past conduct of a particular com- 
pany requires disciplinary action on the part of the agency. 
For example, in adjudication under the Trade Commission 
Act, the Federal Trade Commission must determine 
whether a particular company has been engaged in an 
unfair method of comiDetitioii before it may issue a cease 
and desist order. This may be a higlily controverted fact 
to be decided only after oral evidence has been presented 
and necessary cross-examination allowed. On the other 
liaiid, an agency, such as the Federal Security Agency, in 
determining standards for foods under the Food, Drug and 
Cosmetic Act, must consider chemical analyses, statistical 
reports, and other evaluations, which are based upon writ- 
ten evidence rather than oral testimony. It has been found 
that cross-examination of the maker of a technical rejport 
may serve little purpose other than to consume time. 

A second operative distinction is that agencies engaged 
in rule-making may dispense not only with the initial deci- 
sion of the i^residing examiner but also with his recom- 
mended decision. A rule issued by an agency may alfect 
the economic conditions of an entire industry. To such a 
decision all the expert knowledge of the agency must be 

38 Stat. 7.19 (1914), 15 U. S. G. A. § 45, 
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brought into play. A presiding examiner ordinarily is not 
in a position to make decisions on complicated economic 
problems. For example, a trial examiner could not be 
expected to contribute very much to the resolution of the 
complex questions of financial judgment and policy which 
arise under the Holding Company Act. Every case under 
that Act represents a segment of a nationwide problem 
which must be determined on the basis of a uniform con- 
gressional policy. The examiner, no matter what his per- 
sonal qualifications may be, generally has no opportunity 
to see more than dismembered segments of the overall 
picture. 

Moreover, as I have shown, problems in rule-making 
seldom turn substantially upon the credibility of witnesses. 
For this reason also, an agency, even when it has not pre- 
sided at the reception of the evidence, may dispense with 
the decision of the presiding examiner and in place thereof 
issue a tentative decision or have one of its responsible 
officers recommend a decision. Thus, an informed techni- 
cian, who is a responsible officer of the agency and whose 
immediate concern is the particular rule proposed, may 
render a recoimnended decision which is of more assistance 
to both the private parties and the agency than one ren- 
dered by the presiding examiner. His decision will usually 
focus the ultimate issues more sharply in a shorter period 
of time. 

The Act further recognizes that situations may arise in 
eases of rule-making where the agency, even though it has 
not presided at the reception of the evidence, should be 
authorized to dispense with the intermediate decision 
altogether. It is provided that the intermediate procedure 
may be omitted “in any case in which the agency finds 
upon the record that due and timely execution of its func- 
tions imperatively and unavoidably so requmes’’-'^ (sub- 
section 8(a)). 


-“The insertion of this clause in the act would seem to owe its origin to 
a eoinplaint exin-essed by Commissioner Aitehison of the Interstate Commerce 
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The third difference is that the requirement of separa- 
tion of functions between the prosecuting staff of the 
agency and the liearing staff is not applicable to rule- 
making. The first draft of S. 7 contained a provision that 
presiding officers at l)oth formal rule-making and formal 
adjudications could not consult with any person or party 
unless upon notice to all the parties concerned. Senate 
Comparative Committee Print of June 1945, p. 13. This 
provision was deleted insofar as rule-making is concerned 
and is retained in modified, form only with reference to 
certain types of formal adjudications. See subsection 5(c). 
And so, in rule-making the liearing examiner may consult 
with any member of the agency on any of the facts involved 
ill the case. Tliis is a recognition that in rule-making the 
process of decision is cooperative. To the decision there 
must be brought to bear all the technical experience and 
competence of the agency since the rule as issued should 
be based upon a synthesis of all the technical information 
available, as well as the combined judgment of the staff 
of the agency. 

An agency in adopting rules, whether pursuant to the 
informal or the formal procedures of the Act, may not have 
those rules become effective under ordinary circumstances 
until 30 days after their publication in the Federal Reg- 
ister (subsection 4(c)), The reason for this 30-day inter- 
val is to allow persons affected by the rules sufficient time 
to conform to them so as to avoid legal consequences of 
violation. But Congress has wisely recognized that such 
a 30-day lapse would not allow agencies to meet all situa- 
tions, such as cases of emergency. And so, the 30-day 
requirement need not be followed where an agency finds 
good cause for not doing so and publishes that cause with 

Commission when he testified on the Federal Administrative Procedure Bills 
in 1945. Commissioner Aitehison referred the House Committee on the Judi- 
ciary to a ease in which it was necessary for the Interstate Commerce Com- 
mission to make its final decision almost immediately after the testimony 
had heeii completed without an intermediate report. (Hearings before the 
House Committee on the Judiciary, 79th Cong., Ist Sess. (194G) on the 
Federal Administrative Procedure Bills, Serial No. 19, p. GO.) 
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tlie rule. The 30-day requirement is not applicable to 
rules granting or recognizing exemption or relieving 
restriction or interpretative rules and statements of policy. 
They may become effective immediately. 

Finally, any interested person is accorded the right to 
petition for the issuance, amendment or repeal of a rule 
(subsection 4(d)). This right is applicable to procedural 
and organizational rules as well as to substantive rules, 
subject of course to the exceptions that have been hereto- 
fore noted to the rule-making requirements (i.e., rules in- 
volving military, naval, or foreign affairs functions of the 
United States, courts martial, Selective Service, etc.). 

Agencies will not have to comply with the notice and 
procedural requirements of the Act merely by reason of 
the fact that an interested person petitions for a rule. An 
agency may deny the petition without rule-making proce- 
dures at all, provided only that it furnishes the person 
who has requested the issuance of a rule with notice of its 
denial and a simple statement of the reasons therefor (see 
subsection 6(d)). 

This is rule-making under the Administrative Procedure 
Act. 


DISCUSSION PEBIOD 
Febeijary 8, 1947 

The Session Convened at 9:30 a.in. 

CoMMissioxEE Bbitjamih : I would like to ask Mr. Eeich 
probably a rather complex question about the definition of 
Section 2(c). I have been puzzling over that section for 
months and I cannot yet make out what it means, nor can 
I make out what some of the effects of it will be. That is, 
it seems perfectly clear that it departs from the traditional 
definition of ‘‘rule’’ and it seems perfectly clear that it 
engenders some things that had never been called rules. 
But v/here it stops engendering new things I am unable 
to find out because it includes the words “general or par- 
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ticular applicability.” That ‘^particular” is a complete 
change in the concept of “rule.” And then it goes on and 
saj^s “and future effect.” So that if you stop there it 
would seem to include everything that any agency could 
do that has a future effect. 

We were discussing last night with Mr. Reilly of the 
Labor Relations Board why a determination of an appro- 
priate bargaining unit and the certification of employee 
representatives would not be a rule under this definition. 
A]pparently the only reason is by implication because the 
introductory paragraph of Section 5 refers to certifica- 
tion as adjudication. But that is not a satisfactory 
answer since it does not affect the general meaning of this. 
Practically everything an agency does has future effect — 
even license revocation. I am unable to understand the 
definition or the reason for it. 

What I would like to ask, among other things, is this: 
I heard a fairly credible report at the time this Act was 
being drafted that the reason for the inclusion of all these 
things that used to be adjudication in the definition of 
“rules” was that some of the agencies, notably the ICC, 
had objected to being included under the separation of 
functions provisions of the Act and that that was solved 
by changing the definition of “rule” so as to exclude every- 
thing that the ICC did. I do not know whether that is true 
or not. It sounds like an explanation, but certainly not a 
justification for all the confusion. 

These are questions because I would like to know what 
Mr. Reich thinks about them. 

I get confused again because rate-making is certainly 
rule-making under 2(c). But when I look at 5(c), the 
separation of functions, I find a sentence, ‘ ‘ This subsection 
shall not apply to proceedings involving the application of 
rates or facilities of public utilities.” Two pages back 
those have been defined as rule-making and therefore not 
under Section 5 at all. Yet 5(c) excludes something tlirl 
is not under Section 5. 
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It was part of my purpose to point out tliat you can 
hardly avoid being lost in trying to understand what this 
statute is talking about. My question is whether the vari- 
ous confusions that I think Mr. Eeich understands can be 
cleared up by him? 

Mr. Reich : I do not think it is too difficult to compre- 
hend. The word ‘‘particular” was adopted for a definite 
purpose. I do not think it is fair to say that it was just 
for the purpose of ICC. It was for the purpose of includ- 
ing within the definition of rule-making all procedures of 
a quasi-legislative nature as well as those which involve 
subject matter demanding judgments based on technical 
knowledge and experience. The first draft of the bill, as 
I recall it, merely defined “rule” as a rule of general 
applicability. The Model Code, the one suggested for the 
States, has “rules” defined only in terms of rules of gen- 
eral applicability. Such a definition would not, however, 
take care of procedures such as rate-making and price 
fixing. The definition was accordingly broadened to include 
rules of particular applicability as well, and also men- 
tioned specifically the approval or prescription for the 
future of rates, wages, corporate or financial structures, 
etc. The Supreme Court has heretofore recognized rate- 
making as being legislative in nature so that it is not a 
new concept. 

There may be a certain confusion between the definition 
of rule-making and the definition of licensing because both 
of them use the word “approval.” But I think there will 
not be any real difficulty in seeing which is which. The 
reason I say that is many of these have traditionally been 
considered either licensing or rule-making, as the ease may 
be, and for the most part that tradition will be followed. 

As far as corporate or financial structures or reorgani- 
zations and the others, they were included because agen - 
cies have pursued the same general type of procedure and 
the same general requirements as in rules of general appli- 
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eability. The fact is that in such cases policy considera- 
tions are predoiiiinaiit. 

When we come to 5(c) and your wondering about it, I 
think that can he explained, at least easily for myself and 
I trust easily for you, Mr. Benjamin. Section 5 does not 
apply to rule-making. It applies only to adjudication. In 
many cases of rule-making there is not only the cpiestion of 
rates for the future — and I speak of the rate-making pro- 
cedure because that is a cormnon formal type of rule- 
making — but there must be considered what is known as 
the past reasonableness of rates. For example, a shipper 
may sue a railroad company for unreasonable rates that 
were charged. The shipper claims that the rates were 
higher than the reasonable tariff should have been. Now, 
in conducting such a reparation proceeding, an agency may 
find it is involved in a rule-making proceeding. I have 
really taken it in reverse. Let us put it this way: Many 
times when an agency is going into a rule-making pro- 
ceeding, i.e., fixing the rates for the future, it may find 
that shijipers wall intervene and it will be determining 
what should have been the proper rate for the past. Thus 
you will have a reparation proceeding being conducted 
with a rule-making proceeding. 

Since that was so, a number of the agencies felt that 
the requirement of separation of functions should not be 
applied to cases where they were considering past rates 
because they were so intimately tied up in many respects 
with the jiroblem of making future rates. The Senate draft 
contained an excel) tion merely for “past reasonableness 
of rates. ” Then you wmuld have seen it cleaidy. When it 
came to the House draft, the framers of the legislation 
said, “That’s too confining and not everybody will under- 
stand what ‘past reasonableness of rates’ means. So let 
us make it a little more inclusive to show that it will apply 
to anything where you are considering validity or appli- 
cation of rates, facilities or practices of public utilities or 
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carriers.’’ This phrase refers to past rates as distinguished 
from future rates. 

Question: There are no similar past procedures as to 
facilities and practices that I know of. Those all look to 
the future. I think that is true as to reparation orders 
on rates. 

Mr. Reich : I think you are correct there. I do not know 
of any oifhaiid. But I know the phrase was broadened so 
as not to be so confining in its nature. If you want the 
necessary reference, I can give it to you. It is in the House 
Committee Report, p. 52. That was the reason for its 
adoption. 

Question: There is one more thing along this line. I 
have been concerned also that maybe these that I would 
call adjudicating procedures by utility regulating agencies 
are given too free a hand. Assuming that you are going 
to prescribe procedures at all — I mean I am just assuming 
there is to be a procedure act — as I understand the Morgan 
case which was in this iirecise field. Chief Justice Hughes 
said explicitly that wliile this rate-making business was 
legislative in character, due process required it to be done 
by a quasi-judicial procedure. It has always seemed to 
me much clearer to think about the procedure as adjudi- 
cative, whatever the basic nature of the power is and that, 
therefore, it seems to me much clearer, if you are talking 
about procedure, to talk about it as one aspect of adjudi- 
cation and to make clear that adjudication includes things 
that may be legislative in quality but that procedurally 
must be adjudicated. It seems to me the confusion in the 
Act which I still feel, arises from going at it the other 
way in trying to treat as “rules” something that nobody 
had ever called “rules” before and then require certain 
kinds of rule-making to be carried out as if it were adju- 
dicated and still exempting it. Those rate cases might be 
the very eases in which some degree of separation of func- 
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tioiis should apply to some degree; perhaps not so far as 
with regard to other lands of adjudication. 

Me. Eeich: I think it you tried to define the terms in 
the fashion you suggested, you would not be able to obtain 
those three exceptions for rule-making that are presently 
in the Act. In other words, the ones I tabbed about, namely, 
the use of written evidence, the absence of the requirement 
of separation of functions, and the ability to waive the deci- 
sion of the presiding examiner. 

Question; If I were having a proceeding before the 
S.E.C. on the financial structure of a utility, I would hate 
to have it all done on written evidence, I mean there are 
some of those proceedings where I think you want to rely 
upon all the procedural safeguards of adjudication. 

Mr. Eeich : In such a case the agency could not dispense 
entirely with oral evidence. Maj^ I say this : To the extent 
til at there is a possible conflict of definitions between rule- 
making and adjudication, particularly licensing, you will 
note that the Act has tried to assimilate the procedure of 
licensing to that of rule-making. 

I know tliat the classical definition of rule-making is in 
terms of rules of general applicability. In a recent article 
Professor Eathanson came to the conclusion, and I think 
it is warranted, that the definition of rule-making in the 
Act is a functional definition and that it should be thought 
of in that manner. I believe that Section 2(c) attempts 
to groui) together all those proceedings which might be 
considered fairly quasi-legislative in nature. There may 
be some adversary tint to them but for the most part they 
are determined upon broad questions of policy as dis- 
tinguished from adjudication which, for the most part, is 
adversary in character. 

Question ; Section 4 applies a partial exception to inter- 
jjretative rules and we get a pretty good picture of what 
are substantive rules, procedural rules, and organizational 
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rules. I wonder if yon could give us a little clarification as 
to what interpretative rule means in that section ! 

Me. Eeich: A substantive rule is one which, as I have 
said, is intended to implement the statutory structure or 
the statutory powers of an agency. An interpretative rule 
is one which does not have the full force and effect of a 
substantive rule but which is in the form of an explanation 
of particular terms in an Act. 

If you had an expression in a statute such as “Inter- 
urban Railway,” the query might come up as to what is 
an “interurban railway.” A particular agency may adopt 
a rule defining an interurban railway. That, in a sense, 
may be called an interpretative rule. On the other hand, 
suppose you had an Act which says, “The I.C.C. or the 
Railway Labor Conunission may regulate all interurban 
railways and may pass such rules and regulations as are 
necessary for interurban railways.” All the regulations 
that were issued under this power would be substantive 
rules as distinguished from interpretative rules. The 
courts have looked differently at interpretative rules than 
at substantive rules. A substantive rule, as jmu know, has 
the full force and effect of law. But an interpretative rule 
does not have the effect of law. The Supreme Court has 
often had difficulty in determining whether a particular 
rule is interpretative or substantive. In a broad sense, 
I think we can make the distinction I have tried to make. 
Ill a narrow’ situation, I am sure it is going to be more 
difficult, just like anything else. 

It is quite ditlicult to make a definition which will include 
everything and exclude all others. 

Question : Mr. Reich, I have a question I want to ask 
you. Before I ask it, I might refer the gentleman who 
just asked the question about the interpretive regulations, 
to 29 Georgetown L. J. 1. 

Me. Reich: Thank you. 
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Question ; I want to address my question to tlie two 
words at the end of the first sentence in Section 4(a), 
namely the words ‘‘issues involved.’’ In your general dis- 
cussion you said that notice should describe the issues. 
That question has been of great difficulty to those of us 
who practice under the Marketing Agreement Act both 
under the terms of the Act and under the rules of practice 
and procedure of the Department of Agriculture, whieli 
I understand are now in process of revision. LTp until 
now we have had a great many interpretative regulations, 
most of which I felt were against me. When they changed 
their mind, I usually lost. 

I wonder if you could give us any more detail or enlarge 
the thoughts you might have on what definiteness is re- 
quired by the words “issues involved”? 

Me. Eeich. : I think I can do it generally. I do not want 
to come in conflict with the Marketing Agreement people. 
I will say this: The Department of Agriculture has been 
very responsive in its attempt to comply with everything 
in the Act. They have put numerous people on this particu- 
lar Act and I am sure that anything you get out of there, 
no matter what it was heretofore, will be very, very intelli- 
gent. I am sure it was heretofore, too. 

Under Section 4, the agency will have to state the terms 
or substance of the pro|)osed rule or give a description 
of the subjects and issues involved. Should the agency 
describe the issues involved, it would have to set forth 
everything of major importance in the rule and everything 
of minor importance which is of substance. I do not know 
whether this statement satisfies you. I can only speak 
generally. I do not know what they have done heretofore. 

Question : We had two or three examples of it. I do not 
know whether this is the time and place to go into it. They 
are fairlj^ simple. 

Suppose there is a provision in a milk order. Someone 
proposes that the provision be repealed. Does that raise 
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an issue as to whether the provision can be changed, 
revised, altered, or amended in any way? That is one 
question. Another question is, suppose there is a figure, 
$5, in the provision of an order. Somebody says ‘‘Eevise 
provision A,” which is the one containing the figure $5. 
May that figure be changed without limit, up or down, or 
should more definiteness be required as to what was the 
idea of the proposer for revision of the figure ! 

Me. Reich: You mean whether it is going to be up or 
down? 

Question : And how much. 

Me. Reich: Of course, it should be done if possible. But 
I do not want to come in conflict v/ith any particular 
agency. 

Question : It is purely a hypothetical question. 

Me. Reich : Hypothetical questions are often very real- 
istic. I think in general — and I am not trying to sur- 
round myself with any governmental immunity — that 
the public should be informed exactly what is intended 
to the extent that the agency knows, and if the agency is 
just seeking a general modification and may not know one 
way up or down, it might state that in so many words. 
Then, if you are not satisfied with the information you 
received, I am sure if you wrote a letter to the particular 
administrator that under iiresent circumstances you would 
receive the proper information. Nobody is trying to hide 
anything and I feel certain that the agencies intend to 
comply with the law in every respect. To the extent that 
the information is not as complete as you desire, I think 
you could communicate with them to find out more. 1 
thought you were going to ask me about a notice wherein 
the agency says: “We are going to change paragraph Mi’ 
(which happens to be about twm pages long) and at the 
nine hundredth line we are intending to change tlie comma 
to a semi-colon.’’ We have suggested that hereafter agen- 
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cies repeat the whole paragraph and underline the new 
phase of it so that the public can see it better. Agencies 
will proceed in that fashion. There will be intelligent com- 
pliance. I hope jmii feel that despite victory or loss we in 
the government are trying to do our best. 

Question : I do not know whether you want to discuss 
the question of judicial review of rule-making powers or 
not, but I do not know whether that fell within your field! 

Mr. Reich ; I would not mind discussing it but I under- 
stand Mr. Dickinson is going to be here this afternoon and 
lie ts going to discuss it. 

Dean Vanderbilt : I am not sure how fully he will cover 
it but I think it would necessarily be involved in the 
subject. 

Mr. Reich : I do not want to avoid anything. 

Question : I just did not want to press you for a discus- 
sion of that. 

Mr. Reich : He ’s going to cover it but I would not feel 
pressed if you would like to ask me. 

Question: To what extent would the average practi- 
tioner be protected by the oral instructions which seem to 
go from higher-ups down to the people at the desk when 
the formal hearing or proceedings seem to be so well con- 
ducted that no court on certiorari would interfere with 
them! In other words, we know that in these agencies 
there are certain oral instructions being shoved around. 
What can we do about that? That refers to rule-making 
and adjudication. 

Mr. Reich: By oral instructions you mean that when 
an examiner is conducting a proceeding, he’s told what to 
do! Is that what you mean! 

Question: No, not when he is proceeding. But some- 
where under the surface we have people from above tell- 
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ing people on an adjudicating case or some rule of that 
kind, ‘ ‘ This is how we feel the thing ought to be done. ^ ^ 

Mb. Eeich : Oftentimes I wonder why people serve in 
the government, because they are subject to a lot of abuse. 
The hearings on Lilienthal are very typical. There is a 
man trying to do a great public service and he’s going 
tlirough a terrific amount of abuse. 

On this idea of oral instructions, there may be some- 
thing along that line. But when you say oral instructions 
and say it generally, I take real exception to it. Nothing 
personal about it, but as a public servant I take exception 
to it. I think by and large that public servants are out to 
do a positive job. I am not here to defend public servants 
but I feel impelled under the eireumstanees. At least to 
my knowledge in the government, and in the experience of 
my friends, we do not get any of these so-called oral 
instructions, such as, ‘‘There is a particular case, handle 
it in this fashion.” In most situations the poor man from 
the outside or the rich man from the outside receives sub- 
stantial justice from the government. I do not think there 
are these clandestine instructions, these so-called oral 
instructions. 

Sure, I can see in a rule-making ease you might tell an 
examiner that in general these are the issues that are going 
to be faced. If that is an oral instruction, all right. But 
I am sure, if not heretofore, certainly now, there are not 
going to be any improper oral instructions and to the 
extent you find them and you can present the necessary 
evidence, the proceeding would be upset by any court. 

Question : It seems to me there is a little mix-up in that 
question between instructions to find an issue of fact one 
way and instructions with regard to policy. It seems to me 
perfectly proper for an agency to discuss with its staff 
its general policy in the interpretation of an act, including 
discussion with trial examiners who will otherwise often 
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go so far afield that the tentative report will not present 
the issue on which the case is finally decided. 

Dean YAi^DERBiLT : On the rule-making side only. 

Questiojst : On the adjudicating side when they talk 
about, “our general interpretation of the act,” or, “our 
policy is,” just as judges will get together and talk over 
questions of law which they will later apply, and questions 
of public policy which they will later apply in adjudica- 
tion. I have seen trial judges and appellate judges in this 
state discuss cases with other judges and discuss cases with 
lawyers. 

Dean AYnderbilt : AVould a judge who has a trial before 
him confer with the judges of the Appellate Division as to 
what their view on the law would be f 

Question: I am talking about general policy, not in 
relation to a particular ease. 

Dean AAnderbilt : That was the reason why I was seek- 
ing to limit the cpiestion to the rule-making side. There I 
do not see any trouble. But on the other side I would 
definitely feel hurt if I knew it was general. 

Question : The other day Mr. Jeter Bay, the Solicitor 
of the Labor Department, stated that they issued a regu- 
lation designating the AVage and Hour Division or the 
Administrator of the A¥age and Hour Division as an 
agency, frankly, for the purpose of avoiding 5(c), the 
separation of functions provision, so that he would have 
the authority to combine both the adjudication and prose- 
cution. 

Now, I would like to know how far any agency can go 
in designating sub-agencies as agencies for that purpose! 

Mr. Eeioh: That’s a very good question. You can see 
how frank agencies of the government can be. 

I do not know the true answer to Section 5(c). I am 
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wondering about it myself. I think under the language 
there, anybody can be an agency; certainly anybody who 
has final power to decide could be an agency for the pur- 
pose of 5(c) and thus be subject to the exception to 5(c). 

The only difficulty I have with that is knowing the back- 
ground of 5(c). I do not believe any agency should go to 
the extent of trying to make a subordinate an agency for 
the purpose of removing the requirements of 5(e). That 
was not the purpose of it. The puriiose of the exception 
was to recognize that most agencies have combined in them 
both prosecuting and deciding functions and since that is 
so, there must be a recognition that the top agency must 
not only prosecute but must decide, and that both func- 
tions must be incorporated in the agency head. The extent 
to which that goes down the line is difficult to say. To a 
little subordinate in the field, I would say no; to a Wage 
and Hour Administrator who has statutory functions I 
think it could well be that he should be an agency because 
the statute recognizes him as an agency for certain pur- 
poses. I believe under the Fair Labor Standards Act he 
is given final authority in many matters. Since the statute 
recognizes that, there is no question that he is the agency 
for that purpose. 

When you consider people who are in a directorial status 
in Washington and who are the heads of big divisions 
like the Director of Indian Affairs in Washington, I think 
it is realistic to say that such persons could be in charge 
of an entire program and be considered an agency for 
the purposes of Section 5(c). In persons of such stature, 
you do not have the difficulty in combining investigative and 
prosecuting functions. You have it more so in an individ- 
ual in the field. But the exact limits of it I could not say. 
With the Wage and Hour Administrator, a statutory offi- 
cer, I do not think you would have the difficulty. 

Question : If I may say a vrord of connnent to that last 
remark as a member of the Department of Labor, I do 
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not think that it was quite accurate to say that the Admin- 
istrator of Wage and Hour Contract Division was an 
administrator for the purpose of exercising that function. 
The Administrator of the Wage and Plour Contract Divi- 
sion is exercising that power pursuant to the delegation of 
authority by the Secretary of Labor since 1941 or 1942, 
long before the Administrative Procedure Act. To say that 
the Administrator was made an agency for the purpose 
of evading Section 5(e), would seem to me to be quite 
far-fetched. 

I would say that in order to conform more closely to 
the provisions of the requirements of Section 5(c) the 
Administrator was given the final decision-making power 
where before he exercised only initial decision-making 
power and that was the only change that was effected in 
order to comply, not to evade Section 5(c). 



ADJUDICATION BY FEDERAL AGENCIES UNDER 
THE ADMINISTRATIVE PROCEDURE ACT 

Ashley Sellers 
INTRODUCTION 

The principal provisions of the Administrative Proce- 
dure Act which deal with adjudication hy administrative 
agencies are Sections 2(d), defining the term “adjudica- 
tion”; Section 5, specifying the content of the notice of 
hearing, i^roviding for informal disposition where prac- 
ticable, requiring separation of functions in specified in- 
stances, and authorizing issuance of declaratory orders; 
Section 7, relating generally to the taking of testimony 
and including (a) designation of the class of officials eli- 
gible to preside, (b) enumeration of the powers of the 
presiding officers, (c) prescription of the requisite rules 
of evidence, and (d) definition of the hearing record; 
Section 8, stating the extent to which an agency may or 
must give recognition in its decision of cases to the actions 
of subordinates who presided at the reception of evidence 
and defining the rights of the parties to post-hearing pro- 
cedures; and Section 11, i-elating to the appointment and 
tenure of examiners. These are the provisions which will 
be considered on this occasion. 

Certain other provisions, dealing especially with licens- 
ing, pertain to adjudication inasmuch as, by express pro- 
vision, adjudication includes the licensing process. These 
provisions are Sections 2(d) and 2(e), defining the terms; 
and Section 9(b) directing promj)t disposition of appli- 
cations for licenses, reciuiring agencies to give opportunity 
for compliance before the institution of proceedings to 
suspend or revoke licenses, and permitting licenses to 
remain in effect pending final agency determination of 
applications for renewal. 

AshIjBY Sellers is au Attorney at Law of Wasliington, I). C., and a former 
Assistant War Food Administrator. 
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A third group of provisions pertain to adjudications 
under the Act, hut inasmuch as they are applicable also 
to riile-iiiaking, they are not of particular concern here. 
These are Sections 6, governing appearances and repre- 
sentation in administrative proceedings, confining inqui- 
sitorial and investigative powers to instances authorized 
by laAv, governing the issuance and enforcement of agency 
subpoenas, and providing for prompt notice of denial of 
written applications, petitions, or requests made in coii- 
nection with any agency proceeding, together with a state- 
ment of grounds for such denial. 

Witlnii the coverage of all of the foregoing provisions, 
the applicability of the Act to adjudication by agencies may 
be picked out. First, however, certain preliminary observa- 
tions should he made. 

PRELIMINAEY CONSIDERATIONS 

The statute is built around two basic distinctions P (1) 
between legislative or rule-making functions, on the one 
hand, and judicial or adjudicative activities, on the other; 
and (2) between informal and formal dispositions. 

As to the first, the Act adopts a familiar pattern of classi- 
fication. Some ma)^ question the definition of a ‘‘‘rule’’ to 
embrace action of particular as well as of general appli- 
cability. On tlie other hand, while legislation is normally 
applicable generally, it is frequently general only in form 
— such as a statute relating only to cities having a popu- 
lation of not les.s than 1.00,000 and not more than 101,000, 
where notoriously only one city in the state falls, or is 
likely in the foreseeable future to fall, within that descrip- 
tion — and often is expressly addressed to a particular 
named individual — such as an act for the relief of Mrs. 
Pliilomena Xerxes to recompense her for the loss of a 
erumpled-liorii co\v known as Daisy ’who was killed in the 

^ Tliese have boeu elaborated upon by Representative John W. Gwyiine in 
“The ArcMtoet.ure of the ISTew Administrative Procedure Act” (194fi) 32 A. 
n. A. Jnnr. .150. 
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crasli of an Army plane. At any rate, adjudication, i.e., 
the process of formulating an order, as defined in the 
statute, embraces all forms of agency action other than 
rule-making. Thus, adjudication under the Act is deter- 
minable by what is not rule-making. 

Some who have observed this open-ended treatment of 
terms mistakenly have concluded that the adjudicatory 
procedures prescribed by the statute are applicable to 
agency functions which heretofore have in no manner been 
subject to procedural recpiirements. The answer is found 
in the exceptions which are liberally though carefully 
interspersed throughout the Act." In the main, at least with 
respect to formal adjudication, these exceptions appear 
in the introductory language of Section 5, and make that 
section and, in turn. Sections 7 and 8, applicable only in 
instances of adjudication required by other statutes to be 
determined on the record after opportunity for hearing, 
and, even in such instances, are applicable only to the 
extent that the six classes of matters or functions enu- 
merated in the introductory language of Section 5 are 
not involved. 

The distinction in the Act between rule-making and adju- 
dication is significant for present purposes not only be- 
cause the scope of the term ‘‘adjudication” is dependent 
upon the content of the term “rule,” but also because 
most of the provisions in Sections 7 and 8 are applicable 
to formal rule-making as well as to formal adjudication. 
For this reason some of the present discussion overlaps 
that of Mr. Eeich, who has preceded me here this morning. 

The distinction made in the Act between informal and 
formal adjudications is somewdiat less apparent than that 
made between rule-making and adjudication. The provi- 
sions for formal adjudication are explicit and complete; 
provision for informal adjudication is left largely to impli- 
cation, I have had occasion elsewhere to discuss in some 


-These liiive been listed and explained elsewhere. See Sellers, “Exeeptiojis 
as to the Adniiiiistvative Procedure Act,” (194b) 32 A. B. A. J. 749. 
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detail tlie apjplicability of the Act to informal adjudication. 
For present purposes, it would appear sufficient merely 
to quote an excerpt or two from the observations there 

made: 

... it may appear, superficially, that the statute makes no pro- 
vision for administrative procedure in adjudications not required 
by statute to be made on, or after opportunity for, an agency 
hearing. On the contrary, however, the statute in effect — although 
perhaps not in appearance or form — ^provides fundamentally for 
informal adjudication procedures. 

Unlike ruic-making, as a matter of fundamental law adjudica- 
tion requires notice to the parties affected before administrative 
action may become final and binding without recourse. Sections 
6, 9, and 10 of the act taken over from that point , . 

Why is virtually an entire section of the statute given to 
informal rule-making, while no section or subsection applies to 
informal adjudication? The reason would appear to be, simply, 
that a statutory right and form of informal rule-making pro- 
cedure had to be largely invented and hence was given a section 
of its own. Informal adjudications, on the other hand, have long 
been an established (although perhaps complex, fragmentary, 
and sometimes uncertain) phase of administrative law as applied 
by the federal courts so that it was more convenient to follow the 
general structure of the existing law in that respect with no more 
than the addition of such amplifying and clarifying provisions 
as are to be found in Sections 6(a), 6(d), and 10(e)(6). . . 

FORMAL ADJUDICATION 

Section 5. Adjudication. — Section 5 is the real starting- 
point in a consideration of formal adjudication under the 
Act. Its introductory language defines the classes of pro- 
ceedings to which the procedures prescribed in Sections 
5, 7, and 8 are applicable. As noted above and, because of 
its significance, may well be noted over and over again, 
Sections 5, 7, and 8 apply only in instances of adjudica- 
tion recpiired by other statutes to be determined on the 

® Sellers, “Informal Dispositions ITiider tlie Administrative Procedure Ac/;,’’ 
(1946) 32 A. B. A. Jour. 642 at 647. 

IMil. at p. 048. 
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record after oiiportunity for agency hearings and, even 
in sucii instances, are applicable only to the extent that 
none of the six enumerated types of proceedings or func- 
tions is involved. Thus, except, with respect to the selec- 
tion or tenure of examiners appointed pursuant to Sec- 
tion 11 of the Act, Sections 5, 7, and 8 require no hearings 
which are not otherwise required by law. 

Section 5(a) prescribes the content of the notice of 
hearing or other form of moving paper; entitles a private 
moving party to responsive jileadings in all classes of 
cases; and requires due recognition of the convenience of 
the respective parties as to the times and places for 
hearings. 

Section 5(b) is intended to facilitate settlements or con- 
sent dispositions of cases by providing to the parties a 
statutory right to an opportunity for such dispositions 
even though they may be entitled to a hearing, subject to 
the limitation that “time, the nature of the proceeding, 
and the public interest permit.” According to the House 
Committee Eeport," the limitation 

... is intended to exempt only situations on whicli (1) time is 
unavoidably lacking, (2) the nature of the proceeding is such that 
the number of parties makes it unlikely that any adjustment conld 
be reached, and (3) the administrative function requires imme- 
diate execution in order to protect the demonstrable requirements 
of public interest in the due and timely execution of the laws. 

Section 5(b) provides further that, to the extent that 
informal disposition is not made, the matter shall proceed 
to hearing and decision in conformity with Sections 7 
and 8. 

The separation of functions provisions in Section 5(c), 
though they operate in perhaps the most bitterly contested 
of the fields of administrative procedure, have been drafted 
so meticulously that even the most ardent advocates of 
freedom of agency action can risk their endorsement . 

® H. Comm. Rep, No. 1980, 79th Cong., 2d Seas. (1946) pp. 27, 30. 
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Esseiitiallj", Section 5(c) provides that no agency official 
participating in the decision of a case shall consult ex 
parte with any person or party on the facts in issue; nor 
shall such official he subject to the supervision of agency 
personnel engaged in investigative or prosecuting func- 
tions. Conversely, investigative or prosecuting iDersonnel 
may not participate in the decision of eases. In other 
words, the prosecutor shall not be also the judge. This 
age-old maxim of good government thus becomes clearly a 
rule oi' law, and possibly brand-new law, for, curiously 
enough, court decisions recognizing the rule are surpris- 
ingly obscure. 

The separation of functions requirements, though 
clearly i)rovided, operate within an irreducible minimum of 
situations. In the first place, they are subject to all the 
excei^tions of applicability governing all of Section 5. 
Secondly, the concluding sentence of Section 5(c) precludes 
its applicability (1) to proceedings involving applications 
for initial licenses, or involving “the validity or applica- 
tion of rates, facilities, or practices of public utilities oi‘ 
carriers,” or (2) to “the agency or any member or mem- 
bers of the body comijrising the agency.” Separation is 
not required in the Interstate Commerce Commission, for 
example, wlien it is determining an application for a eer- 
tificate of ])ublic convenience and necessity, or in any of 
its j-ate proccmdings. It would be required in that agency, 
liowever, in Oi proceeding to revoke such a certificate or 
otlier form of li(‘ense. It wu3uld be required also in the 
I'ederal (foiiiinunications Commission in a j)roceeding to 
deteriiiine an application to renews a broadcasting license. 
Idle (‘xc«?ption last mentioned— of the agency itself or the 
memliers oi‘ the board who comprise it— exempts the top 
agency authority from the requirement. Thus, for ex- 
ample, the members of the Securities and Exchange Com- 
mission, in whom are vested both prosecutive and adjudi- 
cative powers, personally may exercise both functions, 
thongh it \vould be better practice, in the opinion of the 
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framers of the Act, for the top agency personnel to : 

confine itself to determining policy and delegate the actual super- 
vision of investigations and initiation of cases to responsible sub- 
ordinate officers.*^ 

Section 5(d) is a grant of authority to agencies — one of 
many such grants in the Act — to issue declaratory orders 
paralleling the declaratory Judgment powers of courts. 
The authority to issue such orders, however, is confined 
to cases of adjudication to which Section 5, as defined in 
its introductory language, is applicable in general. 

In part, Section 5 deals with the prehearing stage of 
formal adjudication. Sections 7 and 8 consider the hearing 
and deciding stages, respectively. 

Section 7. Bearings . — Section 7(a) specifies the classes 
of officers or employees who may preside over formal 
agency hearings, and provides a statutory code of ethics 
governing the presiding function. Though in form re- 
strictive, this subsection, together with the separation of 
functions provisions of Section 5(c), the grant-of-hearing 
powers provisions of Section 7(b) and the ai3pointment 
and tenure provisions of Section 11, is designed to increase 
the stature of the trial examiner by insuring, on the one 
hand, that the presiding function shall not be indiscrimi- 
nately assigned within the agency and by providing, on 
the other hand, security of tenure and opportunity as well 
as obligation to exercise independent judgment and 
decision. 

The hearing powers listed in Section 7(b) are granted 
only in a limited sense, i.e., this provision merely author- 
izes agencies, if they otherwise are invested with such 
powers, to delegate them to hearing officers. Nevertheless, 
the provision is exceedingly useful. It makes possible, for 
example, the delegation of the agency’s subpoena power 
(if it has any) to examiners even in instances in which 


II. Eep. No. 1980, 79tli Cong., 2d Sess, (1946) at 30-31. 
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lieretofore the courts have refused to permit such dele- 
gation by implication/ 

Section 7(c) provides in part that 

. . . any oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for the exclu- 
sion of irrelevant, immaterial, or unduly repetitious evidence, and 
no sanction shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions thereof 
as may be cited by anj'- party and as supported by and in accord- 
ance with the reliable, probative, and substantial evidence. 

This language makes it clear that the rules of admis- 
sibility of evidence are frowned uf)on and that the emi^ha- 
sis should be upon the nature of the evidence to be relied 
upon. Only “reliable, probative, and substantial’ evidence 
may be considered. This merely restates the substantial 
evidence rale long established in administrative law. A^iile 
the rule is stated again in the judicial review provisions, 
its insertion in Section 7(c) is a direction to the agencies 
to require its observance not only in the making of the 
ultimate agency decision but in the making of any initial 
or intermediate decisions as well. The rule does not, of 
course, satisfy many who have urged establishment of the 
requirement that agencies, like courts, should act onty on 
the weight or the preponderance of the evidence. 

Since enactment of the Administrative Procedure Act, 
the Federal Trade Commission has revised its rules of 
practice so as to provide in part as follows : 

(d) All findings, conclusions and orders recommended by the 
trial examiner shall l^e based upon the whole record and sup- 
jiorted bj^ reliable, probative and substantial evidence (including 
facts of which he may take official notice). No findings shall be 
recommended except such as he deems supported by the greater 
weight of the evidence.® 

See Cudahy Go. v. Holland, 315 H. S. 357 , 62 Sup. Ct. 651, S6 L. cd. S95 
(1942). 

® Federal Trade Commission — ^Bules of Practice, 16 Code of Fed. Eeg. 
2.22(d), as last revised, effective Dec. 11, 1946, 11 Fed. Eeg. 14233 (Dee. 11, 
1946). 
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A glance at tliis newly published rule may give the 
impression that the Federal Trade Commission has mis- 
construed the Administrative Procedure Act, especially 
since the Commission’s “greater weight” rule was pub- 
lished for the first time immediately following enactment 
of the statute. Informal inquiry within the Commission 
results in the information that the “greater weight” rule 
originated in an interpretation of the Commission ’s parent 
legislation, and that its publication at this juncture stems 
not from Section 7(c) but from the public information 
provisions of Section 3 of the Administrative Procedure 
Act. 

Section 7(c) also entitles every party to submit either 
oral or documentary evidence and “to conduct such cross- 
examination as may be required for a full and true dis- 
closure of the facts.” Submission of evidence in written 
form may not he compelled except in rule-making or the 
special classes of adjudication set forth in the last sentence 
of the subsection. Even if permitted, submission of written 
evidence may be subject to the right of cross-examination.'’ 
To the extent that cross-examination of written evidence is 
insisted upon and upheld, the privilege of submitting 
written, evidence becomes less important, inasmnch as the 
principal advantage of resort to written evidence is the 
avoidance of the necessity of personal attendance at the 
hearing. The right to cross-examine, however, when apiDro- 
priateiy insisted upon, is given the proper preference. 

Section 7(d) designates as the “exclusive record for 
decision” in formal administrative proceedings “the tran- 
script of the testimony and exhibits, together with ail 
papers or requests filed in the proceeding.” Provision is 
made for the taking of “official notice” — the administra- 
tive counterpart of “ judicial notice” — ^but with the limita- 
tion that, where : 

an agency decision rests on official notice of a material fact not 

® Sen. Eep. No. 752, 79t]i Cong., 1st Seas. (1945) p. 22. 
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appearing in the eridenee in the record, any party shall on timely 
request be afforded an opportunity to show the contrary. 

Section 8. Decisions . — Turning now to the xoroeedures 
required with resx)eet to the decision of formal cases, Sec- 
tion 8(a) authorizes agencies to delegate to x)residing offi- 
cers, i.e., to those who presided over the taking of the 
evidence, the x:)ower to make the final agency decision. 
Where, on the other hand, the head of the agency desires 
to make the fmal decision, it may do so either by under- 
taking the initial as well as the final decision or — as is 
usually the qiractice — by x)roviding for agency review of 
the initial decision of the subordinate. In any event, if a 
subordinate officer, rather than the agency itself, has pre- 
sided at tlie liearing, he has a recognized part in the decid- 
ing ]3roeess. Either he makes the initial decision — which 
may or may not become final — or he recommends a deci- 
sion. This procedure is mandatory except in rule-making 
or in determining ai^xdications for initial licenses, in which 
event the two numbered optional procedures set forth in 
the last sentence of tlie subsection become aAmilable to 
the agency. 

Opportunity is aiforded the parties, pursuant to Sec- 
tion 8(b), to submit i^roposed findings and conclusions, 
or excepitions, and sux)porting reasons for such exceptions 
or x)rox)osed findings or conclusions, as the case may be, 
prior to each recommended, initial, tentative, or appellate 
decision. All rules on findings, conclusions, or exceptions, 
as well as all decisions, become a part of the record, and 
the decisions innst state the findings and conclusions, 
together with ^‘the reasons or basis therefor,” and “the 
appropriate rule, order, sanction, relief, or denial thereof.” 
According to the legislative history, 

. . . the met-G parroting of findings or eonclusions in the words 
of statutes, however sufficient that may be as an ultimate conclu- 
sion, definitely would not satisfy in any manner the requirements 
of this section unless both the statute and the issue were very 
narrow indeed, illmost any ease of consequence involves numerous 
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and detailed issues of law, fact, and discretion. These must all be 
determined as a part of the deeisiond*^ 

Section 11. Examiners . — TMs necessarily rapid review 
of administrative adjudication under the Administrative 
Procedure Act permits only brief mention of the further 
pertinent provisions of Section 11, relating to appoint- 
ment, compensation, and tenure of the examiner who pre- 
sided over hearings and rendered decisions pursuant to 
Sections 7 and 8. Under these provisions the agencies 
select their examiners from personnel determined by the 
Civil Service Commission to be cpialified and competent. 
Once so appointed, the examiner may perforin no duties 
inconsistent with those as examiners; must be assigned 
to cases in rotation where practicable; and receives com- 
pensation prescribed by the Civil Service Commission 
“independently of agency recommendation or ratings.” 
They are subject to removal only for good cause deter- 
mined by the Commission and only after opportunity for 
a hearing conducted under the procedures provided in Sec- 
tions 7 and 8. 

This portion of the Act will not become operative until 
June 11, 1947. Once these provisions become effective, 
administrative adjudication under the Administrative Pro- 
cedure Act will be in full sway, subject only to the limita- 
tion ill the last sentence of the Act that “no ])rocedural 
requirement shall be mandatory as to any agency pro- 
ceeding initiated prior to the effective date of such 
requirement. ’ ’ 


DISCUSSION PERIOD 
FEBEijARy 8, 1947 

The Session Convened at 10:45 a.m. 

Question: You say the Federal Trade Commission 
apparently misinterpreted (at first glance) Section 7(c), 


92 Cong. Rec. 57 at 59 (May 24, 1946). 
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putting in of the greater weight of the evidence rule. Does 
that not follow from the first sentence of Section 7(c) 
about the burden of proof? 

Me. Sellbes : I think not. The burden of proof has no 
necessary relationships to the quantum of proof required. 
To meet the burden of proof does not mean that the pro- 
ponent must make out a ease on the preponderance of the 
evidence. 

Questiojt : It does not imply that? 

Me. Sellers: I do not believe so. At least it has not 
been so construed. I do not think there has been any ques- 
tion. However much some people may have wanted it, 
there has never been any question as to the rule of evi- 
dence in effect under this statute, namely, the substantial 
evidence rule. I have heard no claim made that this statute 
has any other rule of evidence than that. 

Question: Somebody raised a question the other day 
about Section 11 (not here) Avhich I had not thought of 
and that is the proAUsion for assigning eases in rotation 
so far as practicable. 

I Avouid like to knoAV AAdiat you think about what “so far 
as practicable’’ means. Does it mean that if an agency 
has a great Amriety of cases and they find it desirable to 
huArn examiners specialize, or in a particularly difficult 
ease to assign that Amry difficult case to the examiner who 
happens to be clearly most capable, that it Avould be unable 
to do so, or does this require a mechanical rotation of the 
kind Avhich you certainly AAmuld not have in the District 
Court here, for instance, where cases Avould be assigned 
to judges someAAdiat according to their capabilities or in 
the state courts where judges are assigned a special term 
according to their capabilities in the judgment of the 
higher court? 

Mr. Sellers; It seems to me that you have to construe 
the phrase “so far as practicable” in terms of the obvious 
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concept in which the entire section is framed; namely, that 
the agency shall not hy the exercise of supervisory power 
pnnisli an examiner because he has ruled against them in 
a given case or single him out, and that sort of thing. 
Obviously, however, it was not intended to apply a purely 
mechanical rule on the agency and ju-event it from classify- 
ing its examiners according to types of work that it had 
to perform. In the Department of Agriculture, for ex- 
ample, this would not be required because there may be 
some examiners there who know a great deal about a given 
Act but who know very little about some other Act and so 
on. In such instances, the Department may take into con- 
sideration the particular expertness of the respective 
examiners and make assignments accordingly. That, as 
far as I would interpret it, would be perfectly permissible 
under the Act provided that it was clear that, in tlie type 
of assignments that were made, they were not based upon 
considerations other than the capabilities of the exam- 
iners in question. 

In perhaps partial answer to Mr. Benjamin’s question 
too, I think the Civil Service Commission, at least tenta- 
tively, has taken the view that Section 11 has not changed 
the Classification Act requirements, so that some trial 
examiners are classified as P-7, others P-6, and others 
P-5, and in making assignments of examiners regard may 
be had to the particular classification, which presumably 
takes into account the capacity of the i)‘"^i’ticular trial 
exaininer to handle difficult or simj)le cases. 

There will be a two-way classification, if in interpreting 
this statute, the Civil Service Commission follows the 
present indications as to what they are going to do. There 
has been nothing official, but if the Commission follows 
what none of us believe they are going to do, there would 
be diffierent grades of examiners. There is some cpiestion 
as to what should be the minimum grade. Let us assume 
that the minimum, is P-5 or P-6, and goes up to P-8. At 
any rate the classifications have to have some reference 
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botli to tlie individual involved, that is as to Ms experi- 
ence, background, and capacity to become the most com- 
petent type of examiner and, second, as to the nature of 
the type of work which he is to do. In some agencies the 
type of cases that all the examiners perform are not com- 
parable in complexity and in difficulty with those that 
exist in some other agencies and it is thoroughly permis- 
sible, as I understand, to make that differentiation. 

Question : I was wondering, Mr. Sellers, what you 
thought about the result flowing from the requirement 
that trial examiners who received the evidence make the 
initial or recommended decision unless they become un- 
available to the agency! Let us assume that a trial exam- 
iner has heard the evidence and then becomes unavailable, 
let iis say by death, which would be clearly within the 
contemplation of the statute. What may the agency do! 
In your view may the agency then assign the case to 
another trial examiner to prepare a recommended decision, 
that trial examiner not having heard the evideiiee himself, 
or, must it conduct a new hearing or must it make a pro- 
posed decision on briefs! 

Me. Sellees ; The Act requires the agency to utilize the 
examiner who heard the evidence to the extent that he is 
^Mvailabie,” 

Question: I assume that he is dead so that there is no 
problem of availability. 

Mr. Sellers: It contemplates that unavailability has 
some substance — he is either dead or is otherwise physi- 
cally unavailable, and not merely that somebody told him 
to stay away. 

Question: I assume that he is dead or insane, in my 
case. 

Mr. Sellers: I think in that case the agency could have 
a substitute examiner who would not have to go through 
18 ' 
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another hearing and take the evidence all over again. The 
only question is whether, in selecting an alternate, he is 
one who is eligible under the other provisions of the Act. 

Question : I suppose then that you have also answered 
the other question, that is, the Board or Commission, in- 
stead of asking another trial examiner to prepare the 
proposed decision, could itself prepare a recommended 
decision, because under the statute the agency or a trial 
examiner appointed pursuant to Section 11 is qiialitied to 
hear the case? 

Mr, Sellers: That is right. The agency could reach 
down and take it also. 

Question: I am wondering what would be your view 
of a respondent objecting to a substitution of a new trial 
examiner after the evidence had been heard? 

Mr. Sellers: That is where the agency insists on sub- 
stituting another examiner? 

Question: Because of unavailability of the first exam- 
iner? 

Mr. Sellers: I think the respondent’s objection would 
not be of too much avail, unless the parties want to waive 
the initial decisions. If I get your question correctly, you 
are not talking about waiver of any rights involved! 

Question: I have in mind a situation where the respond- 
ent insists that the examiner who is now coming into the 
case is deprived of observing the demeanor of the wit- 
nesses and the personal touch that he would get that the 
(irst examiner got. For instance, the observation on the 
appearance of minors, whether or not they are under 
age is important, and the testimony of witnesses who 
were seen. The respondent takes the position that observa- 
tion of the witnesses is an essential part of a fair hearing 
to him. 
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Mr. Sellers : Of coiirsej that is the basis f oi‘ this insist- 
ence that the man who heard the evidence shall write the 
decision when he heard it in the first instance. Mj only 
point is that the statute goes as far as it can towards the 
realization of that goal, hut allows for eontingencies, and 
I v/ould doubt that you would have to have a hearing all 
over again. It would be a question of the reasonableness 
of a particular case. 

I could conceive of a particular type of case, where the 
evidence was so completely of the type that you mentioned, 
that perhaps the ease should be sent back. But normally 
I would think not. 

QuESTioif: Under Section 5(a), the second sentence pro- 
vides, “In instances in which private persons are the mov- 
ing parties, other parties to the proceeding shall give 
prompt notice of issues controverted in fact or law.” Does 
not tliat mean that where a private party files a paper 
with an Administrative Agency the agency itself has to 
give notice of the issues controverted ? 

Mr. Sellers : That means that where the private party 
is the moving party and therefore has subjected himself 
to all the requirements of any party movant — that is, his 
petition will have itself to be sufficientty detailed so as to 
constitute a valid moving paper — then the agency in such 
event would liave to answer it. 

Question : In most instances is not the agency at that 
stage in a position of being impartial and it does not wish 
to controvert? 

Mr. Sellers: That is not the theory of this Act. The 
theory of this Act as to this type of proceeding is that the 
agency is a party and that there is no iDresumption of 
impartiality merely by virtue of the fact that it is a gov- 
ernment agency rather than a private party. 

Question : Are you answering questions on Section 9? 
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Mr. Sellers : I am going to try. 

Question; I asked Carl McFarland this last week but 
I still do not understand. The second sentence in Section 
Oj which says, ^‘Except in eases of willfulness or where 
public health, interest or safety requires otherwise, no 
license revocation or suspension shall be instituted until 
the parties have been given in writing an opportunity to 
demonstrate or achieve compliance.” Mr. McFarland said 
that no agency had objected to that. I have never been 
able to see why the opportunity to demonstrate or achieve 
compliance should have to precede the institution of a 
license revocation proceeding, and I can see a good inany 
reasons why it should not. The only time when it should, 
it seems to me, is if the institution of the proceeding is 
going to be publicized to the damage of the licensee. 

Me. Sellees : Wliicli would be the case, would it not, in 
the institution of any proceeding? 

Question: Not necessarily. There are many license 
revocation proceedings that are not worth a lot of pub- 
licity. In fact, I do not know what proceeding except SEC 
or big FCC proceedings would get that kind of publicity at 
all. I mean there are various licenses in the i^gricultiire 
Department, are there not? 

Mr. Sellers: Yes. 

Question ; And revocation jiroeeedings which do not get 
any publicity at all? 

Mr. Sellers: Well, not publicity in the sense of the 
general public. But I am sure it would be true that, in 
the trade or in the particular quarters in which publicity 
would be especially important to the party, it gets a great 
deal of publicity. In this day and time, with publicity and 
trade channels so highly organized, there is not a trade 
that does not have its own association and a particular 
method of dissemination of information. They find out 
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about every tiling that goes on in any public proceeding 
and immediately it is pretty well publicized to the trade. 
That is the theory behind this provision, to protect a per- 
son from being hurt by a revocation proceeding being 
instituted against him without being given a chance to 
comply, but subject of course to the tremendously broad 
safeguard clause as it appears in the introductory portion 
of the statutory preceding sentence in question. As a 
matter of fact, the language in the beginning of the sen- 
tence is so broad that I cannot see too much sting to the 
sentence itself, “Except in the cases of willfulness,” etc. — 
In most instances you could almost stop at that point 
because those would be the types of cases, the cases of 
willfulness, where the agency would normally not give an 
opportunity for comiiliance — “Except in cases of willful- 
ness, or those in which public health, interest or safety 
requires otherwise.” The phrase is so broad as practically 
to limit the applicability of this section to situations where 
there could not he much concern to the public interest. 

Question: You are going to have an issue on judicial 
review each time though, are you not, as to whether that 
initial clause, that justification, actually existed? 

Mr. Sellers : You may. 

Question : That’s what bothered me about it. It seemed 
awfully far-going. And then if I may, there is one other 
jjroblem there. Is tliere any implication, as some people 
have thought, in the phrase “demonstrate or achieve com- 
pliance,” that everybody has to he given an opportunity 
to achieve coniijliance even though the agency thinks that 
its past non-compliance is a sufficient ground for suspen- 
sion? I can see cases where it is a question of achieving 
eomplianee, but I can see others where the question of 
achieving eomplianee would he really irrelevant and where 
the suspension might occur even now. 

Mb. Sellers : It is something that is capable of proof as 
having liappened. There is no future proof required. 
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Question : Achieve means the future, though. You have 
to give them an opportunity to he good. 

Me. Sellers: I can see your difficulty, and there is a 
difficulty there. Certainly no man has a right when the 
agency approaches him and saj^s, “We are going to take 
away your license because you are violating,” to reply, 
“Oh, no. The Administrative Procedure Act gives me an 
opportunity to achieve compliance and that gives me an 
indefinite period of time. I can constantly be Tichieving 
compliance ’ from now on out, and you can never get after 
me. ’ ’ I think there is obviously a reasonable time limit. 

Question : Mr. Sellers, in connection with the ]irovisiou 
Mr. Benjamin was talking about, you mentioned the fact 
that the last section of the Act provided that no procedural 
provision of the Act shall be mandatory upon any agency 
at the time there is a pending proceeding. Is this not sub- 
stantive rather than procedural, and in your opinion would 
it not apply to pending proceedings? 

Mr. Sellers: I think not — not unless it is already 
required by law. 

Question : You think that that is purely procedural? 

Mr. Sellers : That is right. 1 think that virtually every- 
thing in this statute is purely procedural. A generaliza- 
tion should not be made about the few iirovisions that are 
not. 

Question : It would just seem to me, if the revocation 
of a license is threatened, that to demonstrate or achieve 
compliance before the proceeding involve a substantive 
right rather than merely procedural because that really 
affects the whole question of the right to the license. 

Mr. Sellers: That is possible—to argue that it is a sub- 
stantive right — ^but I had not thought of it that way. Of 
course, if it is a substantive right that is different and 
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you could not apply it to a pending proceeding or any 
other proceeding. Bnt I do not see how you could call 
this provision substantive where its effect is to forbid the 
institution of an administrative proceeding until adequate 
warning has been given. 

Question: I was just wondering whether it might be 
incumbent upon the agency to terminate the proceeding 
and give notice before they go on? 

Mr. Sellers : I would be interested in seeing a decision 
of the court on that point. I do not think you would get 
very far. 

Question : I think also that the legislative history sug- 
gests that in writing the statute Congress did not con- 
template changing any substantive law. It is true that 
mail}" procedural aspects of the Act may affect substantial 
riglits of citizens. But I think that the theory upon which 
the Act has been framed is based upon the notion, more 
or less, that substantive law remains the same, but the 
administrative procedures to be followed have been 
changed. I w’ould agree with Mr. Sellers. 

Question: That is an awfully fine line of distinction, 
though, one that freciuently cannot be determined clearly. 

Question: That raises another interesting question, it 
seems to me, as to whether the judicial review provisions 
of the statute have iimnediate effect. Assuming that judi- 
cial review has been broadened — and I am not thinking 
of the substantial evidence rule so much because 1 agree 
that tlie siibstantial evidence rule has been left intact — 
perhaps there are more reviewable acts than heretofore 
and so on. That is an enlargement of the judicial power. 
Do you think Section 12 would prevent a court, which got 
a case today that would not be subject to the administra- 
tive procedures of the statute, from reviewing the case 
and appljung Section 10? 
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Me. Sellees; My interpretation of it is tliat any ease 
that started, that is, arose out of an administrative pro- 
ceeding that began before this Act was passed, is not in 
any way subject to this Act, judicial review as well. 

The only court case that has come to my attention in- 
volving the Administration Procedure Act was in Cleve- 
land, involving the Agricultural Marketing Agreement Act, 
where the attorneys for the milk handlers who were chal- 
lenging the Secretary of Agriculture’s order argued that 
the Administrative Procedure Act, although admittedly 
not applicable, had a bearing upon their ease. Of course, 
the court did not rely upon the Administrative Procedure 
Act, but, nevertheless, did comment upon the Act. As a 
result, we have a court decision interpreting the Adinin- 
istrative Procedure Act even though the court began its 
opinion by saying the Act was not applicable. 

Question: In Section 7(c) the second sentence prohibits 
the presiding officer from consulting any person or party 
upon any fact in issue unless upon notice or opx)ortunity 
to participate. Supposing the presiding officer has the 
assistance, let us say, of statisticians in computing dam- 
ages or has other assistance in the disposition of the case. 
Would he have to give notice of opportunity to all the 
parties? The assistance that I speak of is the assistance 
rendered to the tryer of fact in the agency. 

Me. Sellees : Are you sure that the type of proceeding 
we are talking about is one which would be subject to 5(c) 
anyuvay? 

Question : Yes. I am thinking of people like accountants 
or auditors who might he of assistance and give assistance 
to the tryer of the facts. 

Me. Sellees: I think that the language is very strict. 
I think it precludes the examiner from consulting with 
anyone about the case. I think it was intended to be very 
strict. One could argue that it means consulting with any 
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one of tlie two parties, but my omi view is that it is very 
strict language. 

Question : Yoiir thought would be then that the exam- 
iner, for instance, would have to examine a room-full of 
records, for instance payroll records, payroll cards, to 
compute damages! 

Mr. Sellers: No. 

Question: I had reference to computing the damages 
from the determining standard and rates of pay in a case 
involving failure to pay a minimum wage. It would seem 
to me that it would be the work of an accountant or an 
auditor, and if a lawyer were to do that, it would seem to 
me he would be stepping out of his held. 

Mb. Sellers : The chances are the counsel for the other 
party would not want to be present. But it means that he 
is to be given an opiiortunity to be present. If the counsel 
wants to sit down and look over all that evidence, that is 
his privilege. 



THE JUDICIAL EEVIEW PEOVISIONS OP THE 
PEDEEAL ADMINISTEATIVE PEOCEDITEE 
ACT (SECTION 10) BACKGEOITND 
AND EFFECT 

John Dickinson 

The Administrative Procedure Act ^ stands at the end of 
a long history which illumines every part of it; and aside 
from that history, no provisions of the Act, least of all 
those having to do with judicial review, can he adequately 
construed. 


I 

The sequence of events which resulted in the act reaches 
back at least to May, 1933, when the Executive Committee 
of the American Bar Association created its Special Com- 
mittee on Administrative Law. That Conunittee came into 
existence simultaneously with a mass of early so-called 
“New Deal legislation,” such as the National Industrial 
Eecovery Act, the Agricultural Adjustment Act and the 
Emergency Transportation Act. These laws represented 
the continuation of a tendency which had already made 
itself felt during the previous decade in the Packers and 
Stocliyards Act, the Grain Futures Act, the Eadio Act and 
similar statutes which called into play a vast extension of 
administrative powers. 

From 1933 the Bar Association’s Special Committee 
served not only as a continuing agency for observation 
and criticism, but also as the mainspring of the persistent 
efforts towards improvement which at last came to fruit 
in the Administrative Procedure Act. 

The successive reports of the Committee are indispen- 
sable source-materials for the Act. They began in the early 
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years by indicating the points of concern at which the Bar 
was disturbed by the expansion of administrative power. 
One of these was the proliferation of qnasi-legislative ad- 
ministrative rules, regulations, and executive orders, ivith- 
oiit adequate provision to bring them to the knowledge of 
those who were supposed to comply with them. That situa- 
tion, exposed by the Supreme Court in the Panama Oil 
case," was corrected at the instance of a group of Govern- 
ment lawyers headed by Judge Harold Stephens through 
the enactment of the Federal Register Act of July 26, 
1935.-^ 

The problem of surrounding the processes of delegated 
legislation with procedural safeguards, and making the 
output of rules and regulations amenable to proper review, 
has persisted. It has had its part in practically all sub- 
sequent proposals for reform and has contributed a Sec- 
tion — Section 4 — to the Administrative Procedure Act. 
Because of limitations of space, nothing will be said here 
concerning review of quasi-legislative acts. I hazard only 
a comment that the Act, in. grouping together as legislative 
and providing identical treatment for both rate-fixing 
orders, which are highly specific in their application, and 
interpretative regulations, which are mere abstract an- 
nouncements of prospective policy, may create some diffi- 
culties in the future. 

The problem of confining administrative action within 
the bounds of fair procedure and the limits set by law 
was from the outset felt to be pressing in cases of so-called 
administrative adjudication or quasi-judicial action — that 
is to say, cases where an administrative order is brought 
directly home to a particular applicant or defendant, and 
where it operates immediately to forbid or require someone 
to act. Here one of the abuses which it was thought should 
be corrected was the combination of the functions of prose- 
cutor and judge in the same hands. There was also the 

“ Panama .Hefinlng Co. y. .Eyan, 293 U. S. 3SS, 55 Sup. Ct. 241, 79 L. ed 

446 ( 1935 ). 

® 45 Stat. 500 (1935), 32 U. S. 0. A. § 154. 
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problem of insuring to the parties adequate opportunity to 
present their case and a disinterested appraisal of the 
facts free from political interference or bureaucratic bias. 
These evils were pointed out in the second annual report 
of the Special Comniitteej and the remedy there suggested 
was more effective judicial reviewE The Committee’s lan- 
guage is as follows : 

The evils to which attention has been called, while they would 
still be present, would at least be mitigated if tlie decisions of 
administrative tribunals were subject to effective judicial, or at 
least independent review. With a handful of exceptions, liowevei', 
they are not subject to such review. 

To be effective, review of an administrative decision must not 
only be by an independent body (i.e., a body having no interest 
in the outcome, either as legislator, prosecutor or othei'wise) but 
must extend to the determination of issues of both law and fact. 
Most of the statutes which provide for judicial review of admin- 
istrative decisions specifically limit the reviewing court to ques- 
tions of law. . . . With such a restriction, the right of judicial 
review becomes, in the great majority of eases, a mere empty 
shell, particularly when the administrative tribunal (through its 
attorneys) consciously frames its findings of fact with an eye not 
so much to tlie evidence as to justify an a priori decision. 

What is even more disturbing is the recent tendency to avoid 
making any provision whatsoever for judicial review, and, so far 
as possible, to avoid the j>ossibility of such review,'^ 

This emphasis on judicial review led, during the debates 
in the Association, to the usual charge that the Coinmittee 
wished to transfer the conduct of Government to the courts, 
and proposed to overburden them with work for which they 
were not properly fitted." The Goimnittee subsequently 
pointed out that effective judicial review does not mean 
that every administrative decision will be reviewed, or 
that the courts mil take over the work of administration, 
but only that the possibility of court review remains as a 

(1934) 59 A. B. A, Bep. at 546-547. . 

ni9?,4) 59 A. B. A.Bep. 151. 
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wholesome deterrent to improper administrative action. 
In the Committee ’s words, 

The ever present knowledge in the minds of the administrative 
tribunals that their decisions may be challenged in the courts at 
any time and in any ease is a constant spur to these tribunals to 
attempt to make their decisions square with the facts.® 

Nevertheless, the disparagement of judicial review, 
which was dominant in the thirties in conjunction with a 
general disparagement of the courts, may have influenced 
the Committee, for in its earliest proj)osals for legislation, 
it avoided the problem of judicial review and sought a 
solution in a somewhat different direction. These pro- 
posals, which were embodied in a series of bills associated 
with the name of Senator IjOgaii of Kentucky, were di- 
rected primarily at the evil i^resented by the union of 
prosecuting and judicial functions in the same hands. The 
plan followed by the early Logan proposals was to deal 
with this problem by Avitlidrawing at least some of the 
quasi-judicial functions from administrative agencies and 
lodging tliem in a separate body to be called ‘‘an adminis- 
trative court.’" Before this court the different agencies 
would appear in their executive or prosecutorial capacity 
in such matters as the revocation of licenses. The need for 
judicial review Avould be circumvented by having the orig- 
inal action take place through a judicial body, namely, the 
administrative court, whose decisions, like those of other 
courts, Avould be subject to appeal to the higher courts. 

The possibility of thus segregating the quasi-jiidieial 
phases of an administrative body’s Avork from its executwe 
phases had an allure at the time to many students of 
adminisf ration and found expression in some of the studies 
submitted in 1937 with the report of the President’s Com- 
mittee on Admin istratKe Management.’’ Difficulty emerged 

®(i937) 02 A. B. A. Kep. at 843. 

" Tho President's Committee on Administrative Management, Eeport of tlie 
Ooinmittee, with Studies of Administrative Management in the Federal Govern- 
ment, Sulunittod to the President and Congress in accordance with Pub. L. 
Xu. ;570, 7th Oong., 2d Sess,, 1937; see especially Eobert E. Gnsliman, The 
Probiem of the Independent Eegulatory Commissions (1941) p. 21, h 
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when it was sought to translate the proposal into prac- 
tice. There was, first of all, the problem of how to dis- 
entangle the quasi-judicial functions of an agency from 
its other functions, and secondly, where to lodge theiii 
after they had been so segregated. Many students sug- 
gested lodging them in a semi-independent jiosition witliin 
the agency itself, and this suggestion, as w^e shall see, was 
later to bear fruit. The Logan xiroposals enhanced the dif- 
ficulty, not merely by transferring them to a body outside 
the agenc^q but by seeking to combine them for a large 
number of different agencies in a centralized adminis- 
trative court. 

The inherent difficulties of the problem made the pro- 
posed administrative court from the beginning a tiling of 
shreds and patches. The plan finally urged was to consoli- 
date in the proposed court onlj^ the judicial work of a very 
small number of agencies, such as the Customs Court and 
the Board of Tax Appeals, whose tasks were not Avithin 
the field commonly regarded as administrative regulation. 
Aside from the jurisdiction Avhicli the proposed court 
would inherit from these bodies, its time Avas to be absorbed 
in the single matter of the revocation or suspension of 
licenses, permits, registrations and certificates. In this 
field the court was to be given practically all the powers 
vested in the other departments, commissions and exocu- 
the agencies of the Grovemment. Among tlie more impor- 
tant items of jurisdiction over revocations of licenses Avliicli 
it was thus proposed to transfer to the neAV court, were 
the jurisdiction of the Secretary of Agriculture to revoke 
registrations of dealers at stockyards; of the Secretary 
of Commerce to revoke registrations of aircrafts and 
pilots; of the Postmaster General to revoke certificates of 
second-class mail privileges and to reAU)ke mail privileges 
for fraud; of the Federal Communications Commission to 
revoke licenses for the operation of radio stations; of the 
Federal Power Commission to revoke licenses for die coii- 
struetion of dams; of the Securities and Exchange; Com- 
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mission to revoke registrations of securities, and of the 
interstate Commerce Commission to revoke certificates 
for the operations of coimnon carriers.® 

With this single exception in the matter of the revoca- 
tion and suspension of licenses, the entire vast mass of 
important quasi- judicial functions would still remain with 
the existing agencies where they were already lodged, and 
as to these the Logan Bills granted no relief whatever hy 
way of improved procednre, judicial or otherwise. At the 
same time the volume of work proposed to be consolidated 
into the new adininistrative court was so enonnons that 
it was thought necessary to man the court with forty 
judges." 

This proposal for an adininistrative court was elabo- 
rated in the Bar Association Committee’s report for 1936. 
At the aimnai meeting of the Association, some opposition 
was expressed; and while the Association approved the 
proiDosal in principle,"" the Conimittee subsequently recon- 
sidered its position after conference with other groups, 
including the Administrative Law Committee of the Fed- 
eral Bar Association, of which the present writer at that 
time happened to be Chairman."" In the end, the Commit- 
tee gave up the idea of consolidating quasi-jndieial func- 
tions from separate administrative bodies into a central 
administrative court, and in its reiiort for 1937 adopted 
a wholly new approach, which was embodied in a draft 
hill submitted with the Special Committee’s report for 
tliat year. 

Tliis bill was the starting point for all subsequent legis- 
lative attenqits to improve administrative adjudication. 
Disregarding its first two sections, which dealt with 
qnasi-legislaiive action, it proposed to establish two typos 

'■"(ISSli) 61 A. B. A. Piep. 763. 

*•’ For an outline of the Logan Bill in its 1936 version, see (19.36) 61 A. B. A. 
Eep, 760-767. This bill was introduced in the 74th Gong., 2d Sess. (19.S7) in 
the Senate as S. 3787 and in the House by Eepresentative Cellar as H. E, 12297. 

10(1936) 61 A. B. A. Eep. 233. 

“ (1939) 64 A. B. A. Eep. 581. 
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of review for quasi-judicial adniinistrative decisions. First, 
in Section 3, provision ivas made for an administrative 
i-eview by an intra-departmental board of appeal, and, 
secondly, in Section 4, the bill provided for judicial review' 
of administrative decisions by the courts. 

The provisions of Section 3 for administrative review 
contemplated setting up within each executive department 
an appeal board, segregated from other functions, and 
charged with deciding appeals from administrative deter- 
minations made within the department. This propo.sal 
was the residual survivor of the original theory of segre- 
gating in separate hands the judicial, as distinguished 
from the executive, work of administrative bodies. Under 
the new bill, this judicial work was not, however, to l:)e 
handed over to, and consolidated in, an outside “adminis- 
trative court” but wms to be performed at the appellate 
level by a body within the agency itself, occupying, how- 
ever, a somewdiat detached and aloof position and enjoying 
a certain degree of independence. While the bill confined 
the establishment of such appeal tribunals to the executive 
departments as distinguished from so-called independent 
commissions, it provided that the latter should conduct 
hearings at the trial level through an Examiner who should 
be required to make, and serve upon the parties, a copy 
of a proposed report, to which they might then file excep- 
tions and argue these in a i>roeeeding of an appellate 
character before the Commission itself.^ ^ The substance of 
some of these provisions still survives in Sections 7 and 8 
of the Administrative Procedure Act. 

The proposed departmental appeal tribunals, wdiile 
modeled on existing bodies like the Board of Patent Ap- 
peals and the Board of Tax Appeals, wdiich had given 
general satisfaction, nevertheless encountered strong oppo- 
sition in the House of Delegates. The grounds of this “were 
that, since such Boards would he appointed by the head 
of a department from among his own employees, they 


■'-(1937) G2 A. B, A. Rep. 848, 
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would have no real independence and their determinations 
would be entitled to no reliance. In the words of ex- 
Governor Slaton of Georgia, . . the bill proposes in 
effect to place in the hands of the Executive Department, 
which is involved in the controversy, the decision of all 
questions of fact, and it is the decision of these fact ques- 
tions whieh determines ninety-nine out of one hundred 
cases. It was accordingly urged that the determina- 
tion of facts should either be made by tribunals outside 
of the administrative agency altogether or that provision 
should be made for a more adequate and a fuller judicial 
review than was provided by Section 4 of the bill. 

, The review provisions of Section 4 were universally 
applicable to all quasi-judicial decisions of all federal 
administrative bodies, and placed at the disposal of every 
person aggrieved by such a decision a uniform procedure 
tor judicial review. This was by way of an appeal, on the 
record made l)efore the administrative agency, to the Cir- 
cuit Court of ApiDeals for the Circuit within whose juris- 
diction the appellant resided or had his principal place of 
business. The court was authorized to set aside an admin- 
istrative order on any one of five grounds, namely, if it 
were shown that the order was (1) unsupported by evi- 
dence, or (2) issued without due notice and reasonable 
opportunity to be heard, or (3) based on arbitrary and 
capricious findings of fact, or (4) beyond the jurisdiction 
of the agency, or (5) in violation of the Constitution or 
statutes of tlie United States.^* The House of Delegates 
approved the bill in principle but the views expressed 
during tlie debate in favor of fuller, simpler and more 
uniform judicial review, particularly on questions of fact, 
seem to have found response in the tone of the Committee ’s 
next report, which was the work of Dean Pound as Chair- 


^^1937) 62 A. B. A. Eep. 272, 

(1937) 02 A. B. A. Eep. 849. 

’ For debates and House of Delegates action, see (1937) 62 -V E. A. Eep. 

262-290. ' ' 
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man. It was in this report that the following language of 
Chi ef Justice Hughes was quoted : 

An unscrupulous administrator might be tempted to say ‘let 
me find the facts for the people of my country and I care little 
who lays down the general principles. ’ 

With this report the Committee submitted a slightly 
modified form of the same bill which had accomiianied its 
report of the year before. The language of Section 4, deal- 
ing with the scope of review, was definitely broadened in 
two particulars with, respect to judicial review of the facts. 
First, the phrase of the earlier MU “unsupported by evi- 
dence” was changed to read “not supported by substan- 
tial evidence,” and secondly, there was included a new 
ground for reversing a fact determination b)^ an agency, 
namely, that ‘ ‘ the findings are clearly erroneous. ’ ’ These 
changes were undoubtedly intended to broaden the scope 
of judicial review of the facts in the light of the dissatis- 
faction with the earlier bill expressed during the debate 
in the House of Delegates. A bill closely corresponding 
to this Bar Association draft of 1938, with a few relatively 
unimportant modifications, was introduced in the Senate 
by Senator Logan and in the House by Congressman 
Walter early in 1939, and became the so-called Walter- 
Logan Bill.^® 

In the Coimnittee’s annotations of the bill aeeoinpaiiying 
its 1939 report there is an interesting discussion of the 
provisions of Section 4 which authorize reversal by the 
reviewing court where the administrative findings of fact 
are “clearly erroneous” or “not sux)ported by substantial 
evidence.” The report characterizes such court review of 
the facts as only “permissive,” and then goes on to say: 

^”(1938) 63 A. B. A. Eep. 338, referring to New York Times, Feb. 13, 1931, 
quoted in Vanderbilt, ‘‘The Place of the Administrative Tribunal in Our Legal 
System,” (1938) 24 A. B. A. J. at 267, 269. 

^'^(1938) 63 A. B. A. Eep. at 367, lines 41 and 40 respectively. 

^®(1939) 64 A. B. A, Eep. 281. In the Senate the bill was S. 915, 76th 
fJong., 2d Sess. (1939) and the House bill was H. E. 6324. Congressman Celler 
actually introduced the Bar Association Bill in the House as H. E. 4236, but 
this bill was superseded by Walter’s introduction of H. E. 6324. 
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It lias not been intended that the reviewing court shaU review 
the evidence in any ca,se unless and until counsel for the aggrieved 
parties shows to the court that such action is necessary to prevent 
wrong’, fraud or injustice being done. The scope of permissive 
review of the record evidence in a trial before an administrative 
agency slioiild be broader than the scope of such review of either 
the verdict of a jury or the findings of a trial court. A¥hile the 
administrative agency should be, and generally is an expert trier 
of facts — and weight thereto should be given accordingly — never- 
theless the achninistrative officers do not have that degree of 
detaclmieiit from the issue or the parties or necessarily absence 
of bias that a jury or a trial judge is supposed to have.^® 

The report states that the phrase “clearly erroneous” 
ill the review formula was taken from the new Supreme 
Court rale 52 with respect to the weight to he given to the 
findings of fact of a trial judge sitting without a jury, 
and tliat the plirase “substantial evidence” was intended 
to he used in the sense then recently defined by the 
)Sa})r(ano Court in its decision in the Consolidated Edison 
ease on Dee'emher 5, 1938, wdiere the Court had said: 

Substantial evidence is more than a mere scintilla. It means 
.sach relevant evidence as a reasonable mind might accept as ade- 
quate to support a coneliisioii, ... In saying that the record was 
not •■'c.-liolly barren of evidence” to .sustain the finding . . . we 
think t;hat the court referred to substantial evidence . . . this 
assurance of a desirable flexibility in administrative procedure 
docs not go so far as to justify orders without a basis in evidence 
having rational pi'obativc force.-" 

’••'atruo 'U A. a. A. U.M'. :it 613. 

C'on.solidiiU'a Rili.sou Co. of N'ew Yoiii, Inc., v. National Labor Eelations 
r.oard. .‘lOd IT. B. J!)7, 30 Sup. Ct. 206, 21:7, 83 L. eel. 126 (1938); (1939) 64 
A. U. A, Kt-ir 612-613. 

'the ‘■['.uivsiaulial evidence” formula for detorniiniug the scope of judicial 
review of adniiiiistrative doterminations of fact was recommended in 1939 by 
tiie A.ssoeiatlo!i’s C’oninnttoo on Administrative Agencies and Tribunals of the 
Hi'ctioii of Judieial Administration, in proposing a uniform State Adminis- 
li'aiive rroi'?.:‘diire Act. I’ho latter Committee in its report used the following 
l;U!'..tuage: 

‘■.Vs T, 1 J tile e\:iet .statutory laugiuige that should be used to define the review 
tliat we have t-oucluclod to be desirable, we have found no form of expression 
whic'b npi'f-arr; more suitable than tbe one suggested by the Special Committeo 
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The Walter-Logaii Bill was passed b}’ the House of 
Bepresentatives on April 18, 1940,“ after a miscellaneous 
list of agencies had been expressly exempted from its pro- 
visions by name, and after a debate in which the breadth 
of its review provisions was criticized. Thus in the debate, 
Congressman Rankin of Mississippi objected to the “clear- 
ly erroneous ’ ’ formula as follows : 

Mr. Chairman, this is the provision that would authorize the 
court to set aside a ruling of one of these boards if the court 
determined that the findings of fact were clearly erroneous. In 
other words, you transfer the physical operations of one of these 
boards to the courts. That is one step further in court government 
than I believe you want to go.®^ 

The phrase, however, was allowed to remain in the bill 
as passed by the House, but was deleted by the Senate 
Committee with the following explanation from Senator 
King: 

As the bill was originally drafted and as it passed the House 
recently, it provided that an order might be set aside if the find- 
ings of fact were clearly erroneous. This language was criticized 
on the ground that it wmdd permit courts to review the evidence 
and substitute their own independent views of the facts for the 
findings reached by the bureau. To meet this criticism the Com- 
mittee on the Judiciary of the Senate has stricken the quoted words 

on Administrative Law in its proposed bill; that the finding of fact should 
be sustained unle.sa clearly erroneous or unsupported by sulnstantial evidence. 
Using 'substantial evidence’ as the Supreme Court of the ITnited States has 
recently defined it — ‘such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion’ — and adding the term 'clearly erroneous’ 
by way of authorizing the court to go somewhat beyond the mere search for 
substantial evidence and to correct flagrant error wherever found, we believe 
that the suggested expression confers all the authority that the courts can 
reasonably be expected to accept, while at the same time empowering them 
to do what is necessary to avert serious miscarriages of justice ... . 

With such a statutory authorization as we are here proposing, the court will 
have ample power to correct the injustices which are serious enough to impress 
the judicial conscience with the need for relief, yet the courts will not be 
turned into super-administrators or required to step out of their proper judicial 
role.” 

( (1939) 64 A. B. A. Eep. 417-418.) 

86 Cong. Bee. at 4743 (Apr. 18, 1940). 

86 Cong. Kcc. at 4670 (Apr. 17, 1940). 
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from the bill, for those sponsoring this legislation recognize that 
the administrative agencies are the primary fact-finding bodies.®^ 

Aitlioiigli the bill as finally passed lacked the offending 
phrase, Attorney General Jackson, in his letter advising 
a veto by the President, criticised its review provisions as 
iindiity broad, on the ground that they would extend review 
to ^ ‘ ail inanner of questions which have never before been 
considered appropriate for judicial review.” He also 
charged tliat tlie hill was too inflexible in providing a 
roiifonn review procedure for administrative decisions 
generally, and that the scope of fact review, although 
made only permissive and limited to the familiar ‘ ‘ substan- 
tial evidence” formula, was nevertheless so broad as to 
transfer to tlie courts much of the discretion proper to 
be exercised ])y executive agencies.^* Translating these 
objections into i:)opiilar language the President in his veto 
message said : 

The bill that is now before me is one of the repeated efforts by 
a combination of lawyers who desire to have all processes of gov- 
ernment conducted through lawsuits and of interests which desire 
to escape regulation.^^ 

Meanwhile, on February 24, 1939, shortly after the orig- 
inal introduction of the Walter-Logaii Bill, there had been 
appointed by Attorney General Murphy, at the suggestion 
of the President, the so-called Aeheson Conmiittee, or 
Attorney General’s Committee on Administrative Proce- 
dure, cliarged with the duty to investigate the need for 
procedriral refonn in the field of administrative law.®® 
This Committee reported on January 22, 1941, a month 
after the President’s veto of the Walter-Logan Bill. The 

86 Cong. Eec. at 13676 (Nov. 19, 19-10). 

86 Cong. Eec. 13913, 13945 (Dec. 18, 1940). 

86 Cong. Eec. at 13943 (Dee. IS, 1910). 

See nago 1 of the report of the Committee on Administrative Procedure, 
printed in Sen. ]4oe. No. 8, 77th Cojig., 1st Sess. (1941), entitled ‘‘Adminis- 
triUive Procedure in Government Agencies.” This doeimient i.s horeinafter 
c.iled REPORT. 
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report was accompanied by two draft bills, one represent- 
ing the views of tlie majority and the other those of the 
minority, of the Committee. 

The majority bill contained no important provisions on 
the subject of judicial review, but relied on the device of 
administrative appeal within the agency or department. 
Its proposals in this respect were bnt an elaboration of 
Section 3 of the original Bar Association Bill of 1937. 
They contemplated a separation between the trial proce- 
dure and the appellate procedure within the agenc}'."^ The 
trial procedure was to be before a hearing commissioner, 
whose independence from agency influence was supjiosed 
to be safeguarded by an elaborate set of statutory provi- 
sions, while the administrative appeal was to be heard by 
the heads of the agency itself. This was a novel reversal 
of previously discussed plans for having the administra- 
tive appeal lie to a tribunal relatively independent of the 
agency, like the Board of Tax or Patent Appeals. 

The minority of the Attorney General’s Committee were 
of the opinion that the majority recoimnendations with 
respect to the independence of hearing commissioners were 
not sufficiently adequate to dispense Vvdth the necessity for 
more effective judicial review. They suggested that the 
proposed independence might turn out to be merely formal 
and colorable, and, while accordingly accepting some of 
the majority proposals for improvements in procedure 
within the administrative agency, the minority felt it neces- 
sary to go farther and provide for more adequate judicial 
review, including a somewhat fuller and broader judicial 
review on questions of fact that was in many instances 
accorded under existing laws. In this connection they 
pointed out in their report the danger of relying too en- 
tirely or confidently on the so-called “substantial evidence 
formula”: 

The ijreseiit scope of judicial review is also subject to question 
in view of one of the prevalent interpretations of the ^substantial 


BE POUT, 196-201. 



John Dickinson 


559 


evidence’ rule set forth as a measure of judicial review^ in inaiij' 
important statutes. Under this interj)retation, if what is called 
^substantial evidence’ is found anywhere in the record to sup- 
port conclusions of fact, the courts are said to be obliged to sus- 
tain the decision without reference to how heavily the counter- 
vailing evidence may preponderate. . . . Under this interpretation, 
the courts need to read only one side of the ease and, if they find 
any evidence tliere, the administrative action is to be sustained 
and the record to the contrary is to be ignored. The courts, of 
coui'se, should not weigh meticulously every bit of evidence. 
Indeed, such a requirement would prove a very undesirable bur- 
den. But the courts should set aside decisions clearly contrary 
to the manifest weight of the evidence- Otherwise, important 
litigated issues of fact are in effect conclusively determined in 
administrative decisions based upon palpable error.^® 

To remedy this defect in the ‘‘substantial evidence for- 
mula, ’ ’ the minority, in the draft bill which they annexed 
to their report, provided that the reviewing court should 
consider and decide whether the administrative lindings, 
inferences, or conclusions of fact were unsupported upon 
the whole record by substantial evidence. This introduc- 
tion into the “substantial evidence formula” of the words 
“upon the whole record,” of which no earlier suggestion 
has been found than the minority report of the Attorney 
General’s Committee, may well be thought to represent 
the most original, helpful and significant contribution yet 

EEPORT cat 210-211. 

My friend, Mr. Robert M. Benjamin, lias very kindly called my attention to 
the fact that an interpretation of the “substantial evidence rule” -whieh in 
eifect amounts to the “substantial on the whole record” requirement was applied 
by the New York Court of Appeals in the Stork Restaurant case (Matter of 
Stork Restaurant, Inc., v. Boland, 2S2 N. Y. 256, 26 N. E. (2d) 2-i7 (1940), 
where the court said: 

“The evidence produced by one party must be considered in connection with 
the evidence produced by other parties. Evidence which, unexplained, might 
be conclusive, may lose all probative force when supplemented and explained 
by other testimony. The Board must consider and sift all the evidence.” 

Thus, according to this form of the substantial evidence test, the reviewing 
court must “lake into account all the evidence on both sides.” See “Adminis- 
trative Adjudication in the State of New York,” Report to Honorable Herbert 
H. Lehman, by Robert M. Benjamin, Commissioner, under § 8 of the 
Kxeeiitivo Law, 1942 at 329. 
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made to tlie solution of the difficult problem of judicial 
review of administrative fact-determinations. 

The necessity for such clarification of the substantial 
evidence formula in spite of the Supreme Court ’s decision 
in the Consolidated Edison case referred to above was 
emphasized by Dean Stason at the Senate Committee hear- 
ings on the majority and nmnority bills. Dean Stason/ s 
language is as follows : 

Construed grammatically, the term '^substantial evidence’ 
might conceivably, although not reasonably, mean little more than 
a sort of modified scintilla rule. ... So defined, tb.e requirement 
simply calls for a searching of the record to find some relevant 
testimony which can be regarded as substantial to support the 
order, ignoring all countervailing testimony introduced by the 
opposing party. There are decisions apparently adopting this 
modified scintilla method of applying the substantial evidence rule. 
In fact, in two recent Supreme Court decisions in Labor Board 
cases, the National Labor Relations Board v. Waterman Steam- 
ship Corporation, 309 U. S. 206, and National Labor Relations 
Board v. Bradford Dyeing Association, 310 U. S. 318, this scintilla 
technique seems to have been followed, at least so far as the method 
is revealed by the written opinion of the court. ... In the Brad- 
ford Dyeing Assn, ease another interesting deviation from good 
practice appears. The Court seemingly declined altogether to 
review the inferences drawn from the facts by the Labor Board. 
Instead the Court regarded the judicial power of review as ex- 
hausted in determining whether or not the underlying or evi- 
dentiary facts were supported by substantial evidence. This con- 
struction of the substantial evidence rule, barring the courts f rom 
reviewing the inferences drawn from the underlying facts, vir- 
tually precludes judicial reversal of fact decisions, even thougii 
erroneous.^’- 

This serves to explain the inclusion in the minority bill 
of specific reference to “inferences or conclusions of faetj ” 
as well as the requirement that “substantial evidence’^ 

See note 20 mpm. 

"^“Administrative Procedure”: Hearings Before a Subcommittee of tlie 
Senate Judiciary Committee on S. 674, S. 675 and S. 918, 77th Cong., 1st Sess. 
(1941) at 1355-1306. 
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shall mean evidence that is ‘‘substantial upon the whole 
record. ’ ’ 

The word ‘ ‘ inference ’ ’ has not been carried over into 
the Adiniiiistrative Procedure Act, but the reference to 
“eoncliisionSj” as well as to “findings,” has survived in 
Section 10 of the Act, as has the requirement that the court 
in making its determinations shall review the’ whole record. 

Ill other resjiects, the bill submitted by the minority 
attempted to meet the objections which had been urged 
against comparable provisions of the Walter-Logan Bill. 
One of these, as noted above, was that the latter appar- 
ently made review available for every kind of administra- 
tive decision. This possibly undue breadth of application 
the minority sought to cure by limiting the review pro- 
visions of their bill to so-called “reviewable orders” and 
by providing a statutory definition of those.®^ This provi- 
sion was undoubtedly intended to meet Attorney General 
Jackson’s objection that the Walter-Logan Bill swept into 
“the judicial hopper all manner of questions which have 
never before been considered appropriate for judicial 
review. ’ ’ 

With this sunmiary of the reconmiendations of the 
Acheson Committee minority, the chapter of origins of the 
judicial review provisions of the Administrative Procedure 
Act may well be closed. The writer’s research may have 
been incoinplete, but he has had no other or subsequent 
developments brought to his attention, down to the enact- 
ment of the Act, which shed additional significant light on 
any of its review provisions. Against the background that 
has been sketched, the meaning and scope of those provi- 
sions may now be approached by way of two questions : 

(1) To what decisions or orders made in the course of 
administrative adjudication, do the provisions for judicial 
review contained in the Act of 1946 apply, and do they 

EEPOBT, 246. 

IMJ. at 245. 
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liave the effect of allowing review of any administrative 
acts not previously reviewable ? 

(2) Do the provisions of the Act of 1946 have the effect 
of broadening the scope of the judicial review available 
for administrative decisions which were reviewable prior 
to the enactment of the Act? 


II 

In answering the first of the two foregoing questions, it 
is to ])e noted that the language of the Act operates by 
a process of inclusion and exclusion. 

First, the Act takes up and incorporates into itself, and 
makes its provisions applicable to, all existing instances 
of review authorized specifically by special statutes. This 
appears from the first clause of the first sentence of para- 
graph (c) of Section 10 which reads, “Every agency action 
made reviewable by statute . . . shall be subject to judicial 
review.” It follows also from the first clause of the first 
sentence of the preceding paragraph (b) which reads, “The 
form, of proceeding for judicial review shall be any spe- 
cial statutory review proceeding relevant to tlie subject 
matter. ...” It thus appears that the new Act reaffirms, 
and makes its ow provisions applicable to, all instances 
where judicial review is presently available by virtue of 
a special statute. 

Secondly, and on the other hand, the Act by the first 
numbered subdivision of the leading paragraph of Section 
10 expressly excludes review in those cases where “stat- 
utes preclude judicial review. ’ ^ 

The effect of the provisions just cited, when read to- 
gether, is to affirm judicial review where statutes expressly 
confer it, and to exclude it where statutes “preclude” it. 
Does this mean that under the new Act the availability of 
review proceeds entirely from the special statute or stat- 
utes governing review of the agency whose decision is in 
question, and that the opportunity of review exists only 
where such statutes grant it! The ansiver to this question 
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clearly must be in the negative, since the Act does not say 
that review is excluded wherever the statute does not grant 
it, — it says only that review is excluded where the statute 
“precludes’’ it. There is thus plainly intended to be an 
intermediate zone of reviewable cases where the statute, 
without expressly granting review, does not “preclude” 
it; and tliis construction is confirmed by reference to the 
second clause of the first sentence of paragraph (c), which 
creates an additional category of reviewable cases besides 
those where the administrative act is made reviewable by 
statute. This additional category of reviewable acts, as 
stated in the words of the second clause of the first sen- 
tence of paragraph (e), includes “every final agency 
action for which there is no other adequate remedy in any 
court,” in addition to the first category, which comprises 
“every agency action made reviewable by statute.” 

There would be no rational place for this second cate- 
gory of reviewable cases if review should be held to be 
“precluded” by statute in all instances where not con- 
ferred by statute, xiccordingly, to apply the well-known 
rule of construction which gives effect, if rationally pos- 
sible, to every provision of a statute, there must exist a 
category of final agency acts not specifically made review- 
able by special statute, but made reviewable by the second 
clause of the first sentence of paragraph (c) of Section 10. 

This construction is also confirmed by the breadth of 
language used in paragraph (a) of Section 10, to the effect 
that “Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall 
be entitled to judicial review thereof.” Eeading these 
words ill conjunction with the second clause of the first 
sentence of paragraph (c), the conclusion seems required 
that the new Act, by its own terms, gives a right of review, 
independently of the right conferred by special statutes, 
ill cases where a person has suffered a -wrong of which he 
is legally entitled to complain, or has been adversely 
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aii'ected or aggrieved, by a &ial administrative decision 
'^for wliich there is no other adequate remedy in any 
court.’’ The intention to produce such a result seems 
further clearly shown by the first sentence of paragraph 
(b), which, after providing for review in the form of any 
special procedure made available by statute, goes on to 
add that “in the absence or inadequacy” of statutory pro- 
cedure judicial review is authorized by “any applicable 
form of legal action.” This also clearly contemplates judi- 
cial review “in the absence” of a special statutoi^r proce- 
dure, which would be meaningless if the new Act was to 
be construed as only authorizing review wliere already 
made availal)le by statute. 

The substance of these conclusions is the broad one that 
the Act means to extend an opportunity for review, irre- 
spective of special review procedures provided by statute, 
to final administrative acts, “for which there is no other 
adequate remedy in any court, ’ ’ and by wdiich a person 
has suffered a legal wrong, or been adversely affected or 
aggrieved. The question which next arises is whether the 
Act means to extend review to all such final administrative 
acts. Or does the broad opportunity for review which is 
thus apparently promised, become illusory in the light of 
a closer inspection of other statutory language! 

In this connection attention must be given to four 
clauses which constitute restrictions or limitations upon 
the existence of a right of review flowing directly from 
the new Act independently of special statutes. These limi- 
tations are that, for a right of review to be conferred by 
the Act, first, the statute under which the administrative ac- 
tion is taken must not “preclude judicial review”; second, 
the agency action must not be “committed by law to agency 
discretion”; third, there must be an “applicable” form of 
review proceeding available and, fourth, the administrative 
action sought to be reviewed must be one “for which there 
is no other adequate remedy in any court.” Each of these 
limitations will he considered in turn. 
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First. T1 i{ 3 statute under wliieli the administrative action 
is taken must not “preclude” judicial review. It was 
clearly the intention of Congress to require by this lan- 
guage sonietliing more than mere absence from the statute 
of express provision for review. By the word “precliidej” 
Congress intended that the statute must actively negative 
the existence of a right of review, rather than merely fail 
to confer such a right. This appears from the following 
language of the House Committee’s report on the bill: 

'i'o pre(.‘ lii.de jiidieial review imder this bill a statute, if not 
specific ill withliokling siicli review, must upon its face give clear 
and eoinlneing evidence of an intent to withhold it. The mere 
failure to provide specially by statute for judicial review is cer- 
tainly no evidence of intent to withhold review.^^ 

The following colloquy occurred in the Senate : 

JWr. Austin: Is it not true that among the cases cited by the 
distinguished Senator were some in which no redress or no review 
was granted, solely because the statute did not provide for review? 

j\.Ir. MeCarran : That is correct. 

Mr. Austin ; And is it not also true that because of the situation 
in wliieli we are at this moment, this bill is brought forward for 
tlie purpose of remedying that defect and providing a review to 
all persons who suffer legal wrong or wrongs of the other cate- 
gories mentioned ? 

Mr, MieCarran: That is ti'ue; the Senator is entirely correct in 
his statement.''^'' 

Even, liowever, if it is thus clear that judicial review is 
not “precluded” merely because not expressly granted by 
statute, the quotation given above from the House Com- 
mitieo discloses tliat a statute may be construed by “clear 
and convincing evidence” as withholding or “precluding” 
review even if it does not do so expressly. The result is 

p. 0 i‘ Son. I)oc. No. 2-1:8, 7.9th Cong., 2d Bess. (19-1.0) entitled 
“Administrative Procedure Act, Legislative History,” This document is herein- 
after cited Logislutivo History. 

‘'■'92 Cong. Roc. at 2195 (Mar. 12, 1946). 
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that tiie provision of the Administrative Procedure Act 
now under discussion leaves to the diseretion of the courts, 
and ultimately of the Supreme Court, the question of 
whether or not as a matter of statutory interpretation a 
statute which does not grant the right of judicial review 
is to be construed as “precluding^’ it. 

This is a power which the courts have been exercising 
in ample measure in connection with much of the loosely 
drawn legislation of recent years. Some of the results are 
available in well-known decisions. Thus in Stark v. Wiek- 
ard,®® the Supreme Court had before it the question of 
the reviewability of a marketing order issued under a 
Section of the Agricultural Marketing Agreement Act 
which contained no express provision for judicial review. 
The Court held, with two justices dissenting, that the Act 
bore on its face the intent to submit many questions arising 
under its administration to judicial review; that with this 
recognition by Congress of the applicability of judicial 
review in this field, it was not to be assumed that the 
silence of the statute necessarily excluded the jurisdiction 
of the courts upon an otherwise justiciable issue; and that, 
accordingly, a group of iDersons claiming to be injured by 
the order were entitled to a review of it in injunction pro- 
ceedings. On the other hand in the Switchmen’s ITnion 
case,^^ the Court held that determinations of the National 
Mediation Board as to the right of a union to be the au- 
thorized representative of a group of employees under 
the Kailway Labor Act is not subject to judicial review, 
not only because the right to review this particular class 
of determinations is omitted from the statute while review 
is provided for certain other t3q)es, but also because, where 
Congress has not expressely authorized judicial review, 
the nature of the problem involved and the appropriate- 
ness of review thereto are relevant in determining whether 
review may be supplied by implication. 

321 U. S. 288, 64 Sup. Ot. 559, 88 L. ed. 733 (1944) . 

Switehmeu’s IMou of North America v. National Mediation Board, 820 
U. S. 297, 64 Sup. Ct. 95, 88 L. ed. 61 (1943). 
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It would seem to follow that under Section 10 of the 
Administrative Procedure Act the discretion of the courts 
to place divergent interpretations of this kind upon the 
silence of Congress with respect to judicial review is per- 
petuated, and that in this respect, as in others, what the 
statute does is not to give a clear mandate to the courts, 
but in ettect to authorize them to exercise their reviewing 
power if in their judgment the statute under which the 
adininislrrdivo act was taken does not forbid it. However, 
if any weiglii is to be given to the language quoted above 
from tile Hoiiso Conunittee Rexaort, it would seem that the 
Act should have at least the etfect of instructing the eouid 
that in the exercise of this discretion there must be “clear 
and convincing evidence” on the part of Congress to jus- 
tify a decision that the legislative silence is to be con- 
strued as evidencing intent to withhold opportunity for 
review. 

Second. The second limitation or qualification which the 
Administrative Procedure Act interposes to the existence 
of a rigid of review where not specifically conferred by 
statute is that the administrative act involved must not be 
“committee by law to agency discretion. ” 

This language, standing alone, might be construed to 
exclude most forms of administrative action from the re- 
view accorded by the act, since to some degree almost all 
administrative action is “committed to agency discretion.” 
However, that some discretionary acts are intended to be 
made reviewable seems clear from the provision of Sub- 
section (e) vdiicli authorizes the reviewing court to set 
aside an administrative act found to constitute an “abuse 
of discretion.” Clearly there could be no “abuse of dis- 
cretion” unless the act under review were to some extent 
discretionary. The Congressional reports and proceedings 
supply some indication of what Congress probably intended 
in making the review provisions of the Act inapplicable 
to administrative acts which are “by law committed to 

Letrislativo Tlistoiy at 413. 
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discretion.” In the first place, the intention is apparently 
to exclude from review altogether those cases where the 
discretion conferred on the agency is wdiat has sometimes 
been called by the courts an absolute” or ‘‘unfettered” 
discretion. This is aiiparently the meaning of the follow- 
ing statement by Senator McCarran : 

Committed ‘by law’ means, of course, that [the] claimed dis- 
cretion must have been intentionally given to the agency by the 
Congress, rather than assumed by it in the absence of express 
stateraent of law to the contrary. ‘Abuse of discretion’ is expressly 
made reviewablc.’*® 

Secondly, the provision, is intended to mean that insofar 
as an agency in administering a statute is expected, within 
the limits prescribed by the statute, to use its discretion 
in arriving at its determinations, such discretion is not 
reviewable. This is indicated by the following language 
in the House Committee Eeport : 

■Where laws are so broadly drawn that agencies have large dis- 
cretion, the situation cannot be remedied by an administrative 
procedure act, but must be treated by the revision of statutes 
conferring administrative powers. However, wdiere statutory 
standards, definitions, or other grants of power deny or require 
action in given situations or confine an agency within limits as 
required by the Constitution, then the determination of the facts 
does not lie in agency discretion but must be supported by either 
the administrative or judicial record. In any case the existence 
of discretion does not prevent a person from bringing a review 
action but merely jirevents him pro tmto from prevailing therein.’^ 

It seems to follow that the review provisions of the ne^v 
Act operate, on the one hand, ^vhere they are available at 
all, to restrict the scope of review in reviewable eases by 
excluding those issues which are peculiarly committed 
: to the discretion of the administrative body; and at the 

same time exclude the possibility of review altogether, 

;\tcCarran address to American Bar Association, reprinted in 93 Cong. Eee. 
at Alll, A113. 

Legislative History at 275. 
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and create noii-reviewaTble situationsj wherever the action 
sought to be reviewed is of the type which the courts 
regard as tailing within the absolute” or unfettered” 
discretion of the agency, at least so long as that discretion 
is not abused by arbitrary or capricious action.-^ 

There are many illnstrations of such unfettered admin- 
istrative discretion, particularly under statutes dealing 
with the public lands, with Government contracts, Govern- 
ment oil leases, and the like. Thus, for example, in such a 
ease as United States v. Ickes, 101 Fed. (2d) 248 (U. S. 

C. A. D. 0., 1938), the Court of Appeals for the District of 
Columbia in an opinion by Judge Vinson held that it was 
a matter of pure discretion with the Secretary of the Inte- 
rior as to whether he would or would not execute an oil 
and gas prospecting lease on public land, and that since 
the statute imposed on him no duty to execute the lease, 
his action could not he controlled by the courts through 
mandamus or otherwise. The same result was reached 
likewise in an opinion by Judge Vinson, in Doehler Metal 
Furniture Co., Inc. v. Warren, 129 Fed. (2d) 43 (U. S. C. A. 

D. C,, 1942), where it was held that the Comptroller Gen- 
eral’s exercise of his function in making calculations of 
amounts due by the Government is an exercise of discre- 
tion which is immune from control by the courts through 
the declaratory judgment procedure no less than through 
mandamus proceedings. 

Something approximating this doctrine of absolute dis- 
cretion has long been present in cases involving the grant- 

‘‘ ^ But see Order of Eailway Conductors of America v. National Slediation 
Board, 141 F. (2d) 366 (IT. S. 0. A. D. G., 1944) decided on tlie autliority of 
the Switchmen’s Union ease), where in its per curiam opinion the Court of 
Appeals for the District of Columbia said (p. 367) that the Supreme Court, 
in Brotherhood of Railway and S. S. Clerks, etc., v. United Transport Service 
Employees, 320 U. S. 715, 64 Sup. Ct. 260, SS D. ed. 420 (1943), “went 
further and oitended the prohibition against judicial review to eases in which 
the action of the Board was said to be clearly arbitrary.” The Supreme 
Court’s opinion in the United Transport case was also per ciMiam, reversing, 
with one sentence, a decision of Court of Appeals for the District of Columbia 
holding invalid an order of the National Mediation Board; see 137 P. (2d) 
817 (U. S. 0. A. D. C., 1943). Writ of certiorari was dismissed in the Rail- 
way Conductors case, 323 U. S. 166, 65 Sup. Gt. 222, 89 L. ed. 154 (1944). 

, ■ 19 , . 
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ing of licenses,*® and while shariily restricted by some of 
the later decisions,*® has recently made itself felt in opin- 
ions of the United States Supreme Court. Eefereiice in 
this connection may he made to the Court’s decision in 
Federal Communications Commission v. Pottsville Broad- 
casting Company, 309 IT. S. 134, 60 Sup. Ct. 437, 84 L. ed. 
656 (1939), where the Court held that the Federal Coin- 
niunications Commission, in determining whether or not 
to issue a license, is exercising discretion in conformity 
with its own conceptions of the standard of puhlie con- 
venience, and even though it may have committed error 
of law in a prior determination against an applicant, this 
gives the courts no power to correct that error in such a 
way as to prefer the aggrieved applicant to others ivlio 
may have become applicants later. In the language of the 
opinion, ‘h . . an administrative determination in which 
is imbedded a legal question open to judicial review does 
not impliedly foreclose the administrative agency, after 
its error has been corrected, from enforcing the legislative 
policy committed to its charge. ” ** 

The Pottsville case was an application for mandamus, 
and it is in the mandamus cases, of course, that emphasis 
has been traditionally placed on the complete immunity 
of administrative discretion from judicial control. It is in 
these cases that the doctrine of judicial non-interfereiiee 
with administrative action has mainly developed, spread- 
ing subsequently to injunction cases and others where the 
agency could claim that it had a right of unfettered dis- 
cretionary choice between alternative courses of action. 

The doctrine of the cases just reviewed seems to be con- 
firmed by, and incorporated into, that provision of the 
Administrative Procedure Act which excludes review of 
** agency action by law committed to agency discretion.” 
Under these words the kinds of administrative acts which 

Kansas v. Sherow, 87 Kansas 235, 123, p. 866 (1912); Lloyd v. Eamsey, 
192 Iowa 103, 1S3 N. W. 333 (1921). 

Elile Dairy Products v. Ten Eyck, 271 N. T, 488, 3 N. E. (2d) 606 (1934). 

309 U. S. 134, 145, 00 Sup. Ct. 437, 442, 84 L. ed. 656 (1939). 



JoHisr Dickinson 


571 


have been held, non-reviewable because involving discretion 
will almost certainly be held to remain non-reviewable 
raider the Act. This conclusion would also seem to be 
required in many instances by the next, or third, restric- 
tion which the Act attaches to the existence of a right of 
review not conferred by special statute. 

Third. This third restriction on non-statiitoiy^ review 
conferred 113'' the Act is that sucli review must be b3’ an 
“applicable form of legal action, including actions for 
deelaratoiy^ judgments or writs of probibitoiw or niando,- 
tory injunction or liabeas corpus.” Here the key-word is 
“applicable.” Under tlie Act an aggrieved person who is 
not provided witli a special statutory review procedure 
must obtain review, if at all, through a form of legal action 
which is “applicable.” When is a form of legal action 
“applicable” to review an administrative act! Only, it 
would seem, when it lias alread)^ been so held by the courts. 
These considerations have special relevancy in connection 
witli the availability of mandatory relief. The Adminis- 
trative Procedure Act, as appears from the language just 
quoted, refers speeilieally to niandator3^ injunctions, as well 
as to actions for declaratory judgments. However, the 
insertion of the word “'apiilicable” in the statute would 
seem, to have the effect of restraining the use of these 
forms of 1‘elief to cases where thej^ have already been 
allowed by tlie courts, and of den3dng them in cases where 
the courts have denied them. Thus through its use of the 
word, “applicable,” the new Act would appear to confirm 
and ratif}' the decisions in such cases as United States v. 
Ickes and Doeliler Furniture Co. v. Warren above referred 
to. 

By the use of the ivord “applicable,” the statute would 
also seem decisive on the availability of certiorari to fed- 
eral administrative bodies. In this connection the follow- 
ing colloquy occurred during the discussion of the bill in 

the Senate 

92 Cong. Ree. 2000-2201 (Mar. 13, 1946). 
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Mr. Austin: In the event there is no statutory method now in 
effect for review of a decision of an agency, does the distinguished 
author of the bill contemplate that by the language he has chosen 
he has given the right to the injured party or the eoinplainiiig 
party to a review by such extraordinary remedies as injunction, 
prohibition, quo ivarranto and so forth? 

Mr. Ji'IeCarran : My answer is in the affirmative. That is true. 

Mr. Austin: And does he contemplate that even where there is 
no statute authority for certiorari a party might bring certiorari 
against one of these agencies ? 

Mr. MeCarraii : Unless the basic statute prohibits it. 

Senator McCarran, in thus stating that under the Admin- 
istrative Procedure Act certiorari would become available 
to review federal administrative action, was clearly wrong, 
since under the decisions certiorari is not an “applicable 
form of legal action’’ to review such determinations. This is 
the result of the leading case, Pegge v. Hitchcock, 229 U. S. 
162, 33 Sup. Ct. 639, 57 L. ed. 1135 (1913), where the 
Supreme Court held, as I have always thought wrongly, 
that the “judicial action” to which certiorari is confined 
as a review procedure must be action which is “judicial” 
by the full standards of Article 3 of the Constitution, and 
not merely judicial in the broad sense of requiring an 
exercise of judicial judgment after notice, hearing and 
the consideration of evidence and argument. However, 
Degge V. Hitchcock is still law, and its result seems to be 
clearly taken up and incorporated in the new Act by tlie 
words ‘ ‘ applicable form of legal action. ’ ’ 

One other important consequence of the use of the word 
“applicable” in the connection just considered is its effect 
on what was undoubtedly intended to be an important 
provision of paragraph (e) of Section 10. This provides 
that “. . . the reviewing court shall . . . compel agency 
action unlawfully withlield or unreasonably delayed.” 
Necessarily the relief sought to be made available by tliis 
provision is dependent on whether or not a form of action 
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is provided by which such relief may be availed of. This 
throws the problem back into j)aragraph (b) of Section 10, 
and under paragraph (b) 'the form of action provided is 
either the review procedure provided by a special statute^ 
or an ‘happlicabie form of legal action,” If resort must be 
had to the latter alternative, then the word ‘^applicable” 
surrounds the relief available under the Administrative 
Procedure Act with all the limitations that the courts have 
imposed upon mandamus and declaratory judgments, with 
the result that in any particular case it may well prove 
impossible to give effect to the intent of paragraph (e) 
that the reviewing court shall “compel agency action unlaw- 
fully withheld. ” 

Fourth. The fourth qualilication which the Administra- 
tive Procedure Act imposes on the existence of the right 
of revie-w where not granted by a special statute, is that 
there must be “no other adequate remedy in any court” 
(|)aragraph (c) of Section 10), These v/ords raise inter- 
esting questions. What is meant by another “adequate 
remedy in any court?” One wmuld naturally suppose that 
the words refer to the existence of an available alternative 
statutory review procedure. This inference, however, is 
excluded by the fact that cases where statutory review 
procedure exists have already been taken care of by the 
lirst clause of the sentence, which includes “every agency 
action made reviewable by statute.” Therefore, the “other 
adequate remedy in any court,” ’which is to exclude the 
nonstatutory review given by paragraph (c), must, it would 
seem, refer to some available form of proceeding, stat- 
utory or nonstatutory, by wdiich adequate redress could be 
obtained against the allegedh^ improper administrative act 
by some method other than direct statutory review. It is 
not easy to conceive in advance wdiat form such a right of 
coiialeral attack would have to take in order to provide 
“ail adequate remedy” as required by paragraph (c). 

It is of course a ’well-recognized connnori law rule that 
wiiere adequate direct review procedure is not available, 
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an aggrieved iiidmdiial will be entitled in many instances 
to a form of action in wliicli lie can attack an administra- 
tive determination collaterally, and obtain in such col- 
lateral proceeding bis day in court, with the right to xire- 
sent evidence and argument from which he would other- 
wise be precluded by the absence of adequate review. A 
leading case of this kind was the well-known case of Miller 
V. Horton, 152 Mass. 540, 26 N. E. 100 (1891). 

Does the Administrative Procedure Act mean that where 
no statutory review procedure is provided, but tliere exists 
such a common laiv right, or constitution a, 1 ilglit, to col- 
lateral attack throngii an action for damages or tlie like, 
no nonstatutory review will he made avaihdde ])y tlie sec- 
ond clause of the first sentence of paragraph (e) f In other 
words, is the existence or nonexistence of nonstatutory 
review under paragraph (c) made to depend on tlie avail- 
ability or nonavailability of a connnon law form of collat- 
eral attack! That this question may be not entirely aca- 
demic is sliowm by the recent decision of the Supreme 
Court in Estep v. United States, 327 U. S. 114, 66 Sup. 
Ct. 423, 90 L. ed. 405 (1946). The Court there iield that 
where Congress had not in the statute expressly granted 
Judicial review of the classification of a registrant by a 
draft board, the aggrieved registrant wms entitled to attacli 
the draft board’s decision on this point collaterally by way 
of defense to a criminal jirosecntion against liini for refus- 
ing to submit to induction.’^® 

The provision of the Administrative Procedure Act now 
under consideration raises the interesting question as to 

Two terns before, the Court had decided a ease which gave rise to eoiisidei-- 
able difference of opinion in the Estep ease and which in princiide might setan 
to be at variance with the later decision. This was Falbo v. lOiiit'd Stale:-. 
320 U. S. 549, 64 Sup. Ot. 346, 8S L. ed. 305 (1944), where a registrant 
sought to attack a draft board elasailieafcion order by way of del'tmse to a 
criminal prosecution for failure to report for induction. The Court held tiia! 
he could not do so, and Justice Black, w'riting the majority opiaiou, obsei veu 
that Congress had vested classification of registrants in the “complete lii.scrotiou*’ 
of local boards, that even if there were a constitutional right to r.. view, Kueli 
right could not be relied upon by a registrant prior to his “Tiuai aecoptauce” 
for service, and that the legislative history of the Selective Sei-vlce Act was 
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wlietlier the right recognized by the Court in the Estep 
case to attack an administrative determination collaterally 
constitutes such an “other adequate remedy in court” as 
will exclude the nonstatutory review provided bj^ para- 
graph (c); or whether, on the other hand, if the Admin- 
trative Procedure Act had been in force v/lien the Estep 
case arose, the registrant would have been entitled in the 
first instance, under paragraphs (a) and (b) of Section 10, 
to a nonstatutory proceeding for direct review of the draft 
board’s action, thus making collateral attack unnecessary. 
The aiiswei* to this question might well de] 3 end on the 
court’s opinion whether the remedy vv^hicli it allowed in 
the Estep case is “adequate”; and also npon Yvdiether under 
paragraph (b) of the new Act it would hold a declaratory 

no support for a view ‘ovliieli would allow litigious interruption" of the author- 
ized ‘'proceKS of selection." Justice Kutledge concurred on the grormd that 
Falbo had not attacked the a]>iteal hoard’s affirmance of the local board elassi- 
fieation. Justice Murphy was the sole dissenter. 

In the Court’s opinion in the Estep case, Justice Douglas distinguished the 
Falbo case on the ground that Falbo had not ‘‘exhausted his administrative 
remedies," whereas Estep hud reported for induction, heen finally accepted, 
but refused to submit to induction. In the latter situation, no reason was 
seen for denying collateral attack on jiirisdietioual grounds, since, immediately 
after induction, release could be secured by habeas corpus. Justice Murphy 
(ioncurred specially. Jiistiee Eutledge separatelj' expressed the viev/ that 
Congress ])ad no power to punish without affording some prior opportunity for 
attack upon tlie violated order as constitutionally valid. 

J'ustiee Frankfurter concurred on the ground that Estep should have been 
permitted to prove his allegation that the local hoard had denied him the 
right to ai)])eai to the appeal ])oard, 'which vras thoug’ht to mean, if true, that 
“Ids oliiigation of obedience has not yet matured." Frankfurter went on, 
hcnrcvci-, to .state extensively Ids disagreement with the majority’s views. He 
pointsHl out that in making Selective Service hoard decisions “final,” Congress 
had added no qualificationa suggesting that the availability of judicial review' 
of ela:!si!i(!attou orders was enlarged or otherwise affected by the stage a'fe 
vvhich the registrant “flouts the Selective Service proees.s.’’ It w'as further 
obsciwed that the Falbo ease had “practically silenced” whatever doubts there 
had been a.s to the non-reviewability in a criminal proceeding of board orders, 
and that (.‘ight circuit courts of appeal had denied such review even -ndiere the 
regi.sti'aiit iiad submitted to the pre-induction physical examination. Chief 
Justice Stone and Justice Burton, both dissenting, agreed with Frankfurter 
as to Ih.o right of collateral attack, but thought he was wrong in finding 
otlic-r grouiuls for the reversal of the lower court. 

Such divergent views as to the availability of indirect review graphically 
illu.sirate the series of troublesome uncertainties lurking in the language chosen 
by liio frami'r.s of the Administrative Pibeedure Act to make judicial review 
availaide. 
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judgment or otlier direct review x3roceediiig to be an “ap- 
plicable” form of action for review in such a ease wlieri 
Congress is silent vfith respect to the right of review. 

The answer to questions of this kind would seem to turn 
on a balancing by the court of considerations inherent in 
three different clauses of the Act, namely, the “'other ade- 
quate remedy” clause of paragraph (c), the “applicable 
form of legal action” clause of paragraph (b) and the 
clause of the leading paragrai3h of Section 10 referring to 
statutes which “iireclude judicial review.” In the twilight 
zone between these three clauses, it is ahnost certain that 
the Administrative Procedure Act will be construed as 
remitting the courts to the xprincixiles and precedents which 
they have always followed in the past, and that, to this 
extent, it will be held that the new Act does nothing to 
extend a right of review to eases where such revieiv is not 
now available, either for ivant of approjjriate xn’oeedure 
or otherwise. 

This seems in substance the answer which must be given 
to the first question propounded at an earlier point in this 
paper — the question, namely, wdiether the Administrative 
Procedure Act has the effect of allo-wing review of admin- 
istrative determinations not previously reviewable. To this 
question it would seem that the answer must be mainly 
in the negative, with possibly a minor exception. This 
exception, which was pointed out in the Attorney GeneraPs 
interpretation, results from the last sentence of paragrax)li 
(c), which deals with the question of what administrative 
action shall he treated as final for the purpose of review. 
In the words of the Attorney General : 

The doctrine of exhaustion of administrative remedies with 
respect to finality of agency action is intended to he applicable 
only (1) where expressly required by statute . . .or (2) where 
the agency’s rules require that decisions by subordinate officers 
must be appealed to superior agency authority before the decision 
may be regarded as final for purposes of judicial review,'*^ 


D2 Oong. Eee. at A3151. 
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Wliat this sentence of iparagrapli (e), so interpreted^ would 
appareiitlj^ mean is that, after an administrative deter- 
iiiinatioii lias been made, a judicial review may be sought 
without applying to the agency for rehearing or reconsid- 
eration, or without taking an appeal within the agency, 
unless a statute or the agency’s own rules require other- 
wise;^® 

The coiichision which follows from the foregoing dis- 
cussion is that, with the minor exception just noted the 
new Act in all likelihood will not be construed to create 
any new opportunities for review of kinds of administra- 
tive action which the courts have held in the past to be 
non-reviewable; and also that, in spite of the apparently 
contrary tenor of its language, it will not he held to make 
^Tivailable” any forms of review procedure in situations 
where they have not been made available” by the courts 
ill the past. However, it is certainly to be hoped that in 
view of its language, history and obvious legislative pur- 
pose, the new Act will at least be regarded by the courts 
in doubtful eases as creating what may be called a pre- 
sumption in favor of review. It seems entirely clear from 

'* ^ Wluit may well be regarded as a liftli limitation imposed on the right of 
review accorded by the act flows from the requirement of subsection 10(a) 
tliMt a person, in order to be entitled to bring a review proceeding, must have 
suiVorod '‘iogal wrong” because of agency action, or been adversely affected or 
aggrieved ‘‘within tlie meaning of any relevant statute.” In interpreting this 
provision, tlui courts will almost certainly hold, as they have done in similar 
situations in the past, (a) that a review proceeding may not be brought “pre- 
xui'.turoly,” — i.e., Ixofore the administrative action sought to be reviewed is 
actually of such a character as to injure the applicant for review, and (b) that 
a person may not bring a reviorv proceeding without shoxving injury to an 
interest \vUis,]r tlie courts xvill hold to be a “legal interest,” or an interest 
•bvithin the meaning of a relevant statute.” If this interpretation of 
subsection 10(a) sliall prove to be sound, the act will do nothing to extend 
review to cases xvhere tho courts have hitherto denied it, e.g., in such situations 
as Perkins v. Lukens Hteel Co., 310 U. S. 113, 60 Sup. Ct. 869, 84 L. ed. 1108 
(1940). On this point consideration should be given to the question of where 
tli .0 doctrine of the Lukens case ends, in view of Federal Communications 
Commission v. Sanders Brothers Eadio Station, 309 U. S. 470, 00 Sup. Ot. 693, 
S4 L. cd, 869 (1939). In the light of the Sanders ease, the point where the 
lino is to be draxrn may well depend upon the special provisions of the statute 
under which the administrative body is acting. This xiew xvould seem to be 
foiiilic-d by the inclusion in subsection 10 (a) of the act of the words ‘Vithin 
the meaning of any relevant statute.” 
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ilie Congressional reports and debates, and especially from 
some of tlie language already quoted above, tliat Senator 
MeCarran and Congressman Walter, wlio sponsored the 
bill in the Senate and the House, tliougiit that its effect 
would be to broaden somewhat the opportunity for review 
of Idtherto non-reviewable administrative acts, even though 
due respect was preserved for the appropriate limits upon 
review. In the light of this Congressional intoiit, the coui'ts 
would certainty not be justified in giving to Hie d.ct a liar-- 
row and restrictive constrnetion, but slionld ratlim- ti'cat 
it as antborizing, or indeed requiring, review wluMievi'r 
its language permits such a result. However, as has been 
pointed out above, the language of tlie Act is itself so 
restrictive at so many iDoints that its effectiveness in 
broadening the field of review is extremely limited. 

Accordingty, if the Act is to effect any improwjinont in 
administrative conduct through more effectual .judicial 
review, it prohahly will have this effect only in su J'ar as 
it operates to enlarge the scope and measure of review in 
those cases where the opportunity for review now already 
exists. This leads on to the second question propounded 
above, namely, do the provisions of the Act have the effect 
of broadening the scope or measure of the judicial review 
available for administrative determinations which were 
reviewable jirior to the enactment of the Act! 

Ill 

The question of the scope of judicial review, and par- 
ticulariy judicial review of the facts, where the oppor- 
tunity for review exists or has been established, was an 
issue which, as was seen in an earlier part of this paper, 
evoked more interest during the legislative pre-history of 
the Act, than the extension of the right to review to new 
cases. This was perhaps inevitable, since the former issue 
was one about which it was obviously easier to do some- 
thing by the method of enacting general statutory lan- 
guage. The experience of the Walter-Logan BiU showed 
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the practical impossibility of extending the oi)j)ortnmty 
tor review by a single statute to all the additional cases 
where it was regarded as desirable, while at the same time 
exeliiding it in those where it might be thought undesirable. 
The Walter-Logan Bill was criticized because its provisions 
seemed to confer a right of review of all quasi-judicial 
acts indiscriminately. The Administrative Procedure Act, 
by seelving to draw a line between those administrative 
acts which are to he reviewahle and those which are not, 
lias simply followed the course of least revsistanee, and has 
pj’obably ended np by merely reaffirming the principles 
wliicli tlie courts have followed without the aid of a statute. 
Does tlie Act do any more with respect to tlie scope of jndi- 
cial review where the right of review exists? Does it in 
any respect widen the measure of that review, or does it 
again merely reaffirm what the courts have already decided, 
soliject to all the limitations and qualifications which the^^ 
have engrafted on basic principles! 

Before attempting to decide this question in the light 
of the statutory provisions, it is desirable to note at the 
outset that paragraph 10(e) of the new Act, vdiich is the 
paragraph prescribing the seoi:>e of review, is made appli- 
cable to all forms of review wdiich are provided by special 
statutes no less than to those review jirocediires, if any, 
vriru'Ji liiive their sole source in the Administrative Proce- 
dure Act itself. This is because, as has been seen above, 
iK'w A('i lakes np and incorporates into itself all exist- 
ing foniis of statutory review and establishes these on a 
isasis in its own provisions. The clear effect of its 
provisions is to bring existing statutory review proce- 
under the coverage of tlie new Act, and thus make 
ai)plica!le to them those provisions of the Act which 
measure the scope of judicial review. With this prelim- 
inary statement as to the general applicability in all Fed- 
eral review proceedings of the scope of review prescribed 
bv' paragraph (e), the provisions of that paragraph may 
now bo examined. 
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Paragrapli (e) contains two different types of provisions 
for measuring- the scope of review. Provisions of the usual 
kind, which list the grounds on which the reviewing court 
may or shall set aside the determinations of the adminis- 
trative body, are contained in the second sentence of the 
paragraph. This sentence is couched in inandatory and 
not permissive language and provides that the court of 
review shall set aside agency action, findings and conclu- 
sions in six different situations, three of which have to do 
primarily with cpiestions of law, and the other three with 
questions of fact. The three situations in which the iiara- 
graph requires the revievring court to set aside agency 
action on grounds of law are first, where the action is 
unconstitutional; secondly, where it is in excess of the stat- 
utory jurisdiction of the agency; and thirdly, where it was 
taken without observance of the legally prescribed admin- 
istrative procedure. The three situations in whicli admin- 
istrative action is required to be set aside because of some 
defect in its factual basis are, first, vdiere it was arbitrary, 
capricious and constituted an abuse of discretion; second, 
where it was unsupported by substantial evidence; and, 
third, when ‘Ain war ranted by the facts” in those cases 
where the facts are subject to trial de novo by the review- 
ing court. 

This specific enumeration of the grounds for reversal 
imposed upon the reviewing court constitutes the second 
sentence of paragraph (e). As the paragraph is drafted, 
this sentence of enumeration is not to be read alone. It is 
preceded by a. sentence — the first of the paragraph — of 
more general instructions to the court, and is followed by 
a third sentence of like character. Presumably the instruc- 
tions contained in these general sentences are to be fol- 
lowed by the reviewing court in the exercise of its duty to 
reverse administrative action in each of the six enumerated 
cases contained in the second sentence. 

The first sentence of general instruction is as follows: 

So far as necessary to decision and whei’e presented, the miew- 
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ing court shall decide all relevant questions of law, interpret eoii- 
stitiitional and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. 

This sentence would seem to apply to those emiiiierated 
situations where the court of review is discharging its duty 
to reverse for alleged error of law. 

The second sentence of general instructions, v/hich ap- 
pears as the third or last sentence of paragraph (e), is 
primarily applicable to those situations wliere the review- 
ing court is asked to reverse for error of fact. It reads as 
follows : 

In making the foregoing determinations the court shall review 
the vdiole record, or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial 
error. 

In the light of this analysis of the three sentences con- 
stituting paragraph (e) which defines the scope of review, 
it ma}" now be inquired whether the provisions of that 
paragraph, which are henceforth to he applied in all admin- 
istrative review proceedings in the Federal courts, make any 
change in the rules hitherto applied by those courts, first, 
with respect to review of questions of law, and second, 
with respect to review of questions of fact. I believe that 
the conclusion which must be reached after such an inquiry 
is that properly construed the new statute does make a 
change in ])oth particulars, and broadens in both instances 
the scope and measure of the review which the Federal 
courts are henceforth required to make of administrative 
action in eases where such action is reviewable at all. Since 
this conclusion differs from that reached by the Attorney 
General, who informed Chairman Sumners of the House 
Judiciary Committee that the Act does no more than de- 
clare the existing law concerning judicial review/® it is 
necessary to explain briefly the reasons for the view that 
paragraph (e) broadens the scope of review of both law 
and the facts. 

r»2 Coijg. "Roc. at A3151 (June 3, 1946). 
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111 the first place as to questions of law, paragraph (e) 
would seem by its first sentence to impose a clem- ranndate 
that all such questions shall be decided by the reviei\'jiig 
court for itself, and in the exercise of its own indoiiondent 
judgment. More explicit words to impose this mandate 
could hardly be found than those here employed, wliieh 
recite that “the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action.” The words last quoted 
seem to have a quite special significance shortly to be 
pointed out. Does this mandate that the reviewing court 
shall reach its own independent conclusions of law and 
apply them in testing the legality of administrative action 
go beyond the measure of review hitherto generally 
applied! 

It is true that it has heretofore been generally under- 
stood that in a review proceeding questions of law are for 
the determination of the reviewing court. A veiy broad 
statement of this principle is contained in a classic passage 
of Mr. Justice Brandeis’ concurring opinion in the St. 
Joseph Stock Yards ease®® where he used the following 
language : 

The inexorable safeguard which the due process clause assures 
is . . . that there will be opportunity for a court to determine 
whether the applicable rules of law . . . are observed. . . . The 
order of an administrative tribunal maj' be set aside for any error 
of law, substantive or procedural. . . . Tliere must lie tlie oppor- 
tunity of presenting in an appropriate proceeding at some time 
to some court every question of law raised, whatever the nature 
of the right invoked or the status of him who claims it. 

This rule, however, has not received in its application 
the same clean-cut adherence from the courts ^vhieli tvoiild 
correspond to its statement by Mr. Justice Brandeis. 
Increasingly, in recent years the Supreme Court lias tended 

St. Joseph Stock Yards Co. a'. United States, 298 U. S. ;]8, 72, 7K, 77, 
r.e Sup. Ct. 720, 80 L. cd. 1033 (1938). : 
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to treat many issiiesj wMcli, when subjected to adequate 
analysis, would he seen to be issues of law, as lying within 
the discretion of an administrative agency and, therefore, 
non-reviewable. Beginning with the mandamus cases dis- 
cussed above, this conception of administrative discretion 
as including a discretion to decide between doubtful rules 
of law has gradually permeated into other fields. The 
courts have begun to draw a distinction between two kinds 
of questions of law: those which involve what are some- 
times spoken of as general law or legal principles, and 
others which involve the construction of technical terms 
and the application of knowledge thought to be expert and 
specialized. Where the legal cpiestion involved in a review 
proceeding is of the latter character, the courts have indi- 
cated an inclination in many cases not to review it, but to 
permit the administrative construction of law to stand. In 
these cases naturally everything turns on where the court 
chooses to draw the line between what is ‘‘general” and 
what is “ teclmical, ” thus in effect leaving to the court’s 
discretion the determination of whether it would or would 
not review a legal question.*^^ 

Perhaps the most outstanding recent instance of this 
attitude on the part of the United States Supreme Court 
is found in the leading tax case of Dobson v. Commissioner, 
320 U. S. 489, 64 Sup. Ct. 239, 88 L. ed. 248 (1943), where 
the statute empowered the reviewing court to set aside an 
administrative decision not “in accordance with law.” In 
this instance the administrative body, the Tax Court, had 
reached a conclusion on the ground that a certain trans- 
action resulted in either a capital gain or a return of 
capital, and not an ordinary gain. There was no contro- 
versy as to the facts but merely as to the legal conclusions 
which should properly be drawn from them on this issue. 

Tlie v/riU'i- had occasion to discuss this matter somewhat more fully 
liefi.'TC :iii Institute on Administrative Law and Procedure conducted by the 
American Bar Association, Sept. 13, 1940. The address was printed in (1940) 
2a Minn. L. Eev. 588 and the passage relevant in the present connection is at 
589-592, 
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Tile court, in an opinion wMeli lias been the subject of 
much subsequent comment/’® took the view that on a ques- 
tion of this kind it would not substitute its own judgment 
for that of the Tax Court, saying that technical and ac- 
counting problems were involved, and that 

. . . when the court cannot separate the elements of a decision 
,so as to identify a clear-cut mistake of law, the decision of the 
Tax Court must stand. ... In deciding law questions courts may 
properly attach weight to the decision of points of law by an 
administrative body having special competence to deal with the 
subject matter.''^’’’ 

It is submitted that such a position on the part of the 
courts will henceforth be hard to square with the specific 
language of the first sentence of paragraiih (e) of Section 
10 of the Administrative Procedure Act, if that sentence 
is given the effect which an objective reading of its words 
seems to require. The reviewing court is tliere not merely 
given the power, but the word “shall” is placed under an 
obligation, not only to “interpret constitutional and stat- 
utory provisions” but to “decide all relevant questions of 
law”;*^"^ and then follow the additional words which impose 

See, for examijle, Stern, “Review of Findings of Administrators, Judges 
and Juries: A Comparative Analysis” (1944) 58 Harv. L. Rev. 70; Paul, 
“Dolisoii V. Commissioner: The Strange Ways of Law and Fact” (194.4;) 57 
Harv. L. Rev. 753; Plumb, “The Tax Benefit Rule Tomorrow” (1944) 57 Harv. 
L. Rev. 675. 

320 U, S. 4S9, 502; 64 Sup. Ct. 239, 247; SS L. ed. 24S (1943). 

In a relatively recent article in (1944) 58 Harvard L. Rev. 70, Robert 
L. Stern discusses the Dobson ease and Gray v. Pow'ell, 314 TJ. S. 402, 62 Sup. 
Ct, 326, 86 L. ed. 301 (1941), in eoiuieetion -with the review- of “mixed” ques- 
tions of law and fact, and advaneevS a rationale which, if adopted and judieially 
applied without sympathy for the legislative purpose, might largely eviscerate 
the guaranties intended and thought to be embodied in the Act. 

Stern concludes that in review-iug admisiistrative applications or interpreta- 
tions of broad “technical” statutory terms (“producers” in the Pow-ell ease 
and “chargeable to capital aeeount” in the Dobson case), judicial designations 
such as “inference of fact,” “ultimate fact,” “ultimate conclusion” and “mixed 
question of law and fact,” resorted to for the purpose of holding non-reviewable 
the matter so designated, are but different modes of expressing the same thought. 
In his view this thought is that the first, if not the only, question of law- 
presented is whether or not the legislature w-anted the judgment or discretion 
of the agency on the matter in dispute. If this be answered in the affirm- 
ative, then it is said to follow- that no other question remains for review, 
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on tlie reviewing court itself the further duty of deteriiiin- 
iiig “the meaning or applicability of the terms of aii}' 
agency action.’’ The explicitness of this additional lan- 
guage just cpioted, coupled with its reference to “the 
meaning of the terms ’ ’ of agency action, ivonld seem hence- 
forth to require the court in a review loroceediiig to look 
for itself at even those technical questions, whether they 
are regarded as law or fact, which are frequently involved 
in the “terms of agency action,” and which the courts in 
recent years have tended to treat as more or less immune 
from judicial consideration.®'’ 

even tliongij, as in the Dobson case, there was no disj^ute whatsoever as to the 
facts, stern eoneludes his discussion by commenting that “the duty of the 
court is to search for and apply the legislative will . . . and not to decide 
a question for itself whenever it calls for the promulgation of a rule of 
general application” (at 109). 

Assuming the accuracy of Stern’s surmise as to the thoughts of the judi- 
ciary, the act should have the effect of discouraging the indicated judicial use 
of such invocatory phrases as a means of expressing a conclusion that a 
particular agency function is “by law committed to agency discretion.” If 
the provi.sions of sub-section 10(e) of the Act are interpreted in the manner 
ixndoubtedly intended by their authors — as explained infra herein — “infer- 
ences,” “ultimate facts,” and “mixed questions” are never any longer exempt 
from revieAv per se, but are instead subject to the enumerated .specific require- 
ments of the sub-section. On the other hand, a direct and independent judicial 
decision of whether the agency function in question was “committed to agency 
discretion” might be made w-ith relative ease, since the Act does not in terms 
establish standards for that determination. 

The danger is that, in view of these considerations, the Stem rationale or 
some similar theory may now become the starting point for a reversal of 
approach, resulting in decisions denying review altogether by finding a legis- 
lative delegation of discretion as to the types of function, s -which, ivhen exer- 
cised heretofore, gave rise to judicial application of the ts'pe of labels referred 
to above. Whichever vie-w the reviewing court may take as to the issue pre- 
sented, however, it seems clear from the legislative history that the tecimieal 
nature of the question and the competence of the administrator are not suffi- 
cient under the Act to support the extension of “admim.strative finality” to 
the point reached by the Dobson ease and decisions following it. 

Aside from these clear expressions in the Act itself, significant evidence 
of a legislative intent that administrative expertise shall not in the future 
constitute either directly or indirectly a ground for judicial abdication may 
be found in what Congress refused to say. In § 311(e) of their draft bill the 
minority of the Acheson Committee enumerated the specific questions of lav/ 
and fact which might be raised on review, and immediately thereafter added 
the following proviso : 

“Provided, however, That upon such review due weight sliall be accorded 
the experience, technical competence, specialized knorvledge, and legislative 
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111 the same way that the language of paragraph (e) 
seems clearly intended to broaden to the extent just indi- 
cated the scope of judicial review on questions of law, there 
is liJiewise shown by other language of the paragraph a 
clear intent to broaden similarly the scope of review on 
questions of fact. It is submitted that no other conclusion 
can properly folloiv from the third, or last, sentence of 
paragraph (e) when read in the light of the legislative 
liistor}’ of the act and of the earlier bills which preceded it. 

The relevant language is that the reviewing court, in 
making its determinations in the enumerated situations 
where it is under a duty to set aside an administrative find- 
ing, shall review the whole record or such portions 
thereof as may be cited by any party.” This language is 
to be read especially in connection with that part of the 
previous sentence which lays upon the court the duty of 
setting aside ^‘'agency action, findings and coiieliisions . . . 
unsupported by substantial evidence.” These two parts 
of the statute when read together sum up into substantially 
the same result as that contained in the bill of the Acheson 
Committee minority which required the reviewing court to 
consider ^‘findings, inferences or conclusions of fact iinsup- 

policy of the agency involved as well as the discretionary authority conferred 
upon it.” 

The Aehesou minority bill was introduced in the 79th Congress as H. B. 
1206, and the House Judiciary Committee heard testimony on it along with 
the bill which, as amended, became the Administrative Procedure Act. Although 
the Act adopts most of the judicial review provisions of the minority bill, the 
inclusion of the proviso quoted above seems never to have been seriously con- 
sidered by Congress or its committees. It was not set forth or mentioned in 
the Senate Committee print of June, 1945, did not appear in the bills reported 
by either the Senate or House committees, and no subsequent reference to it 
or to any similar provision has been discovered in the recorded debates in 
Congress or in any other document reflecting the legislative history of the act. 

Thus while even the Acheson minority proposal would in principle have 
restricted the doctrine of the Dobson case by requiring review of “all relevant 
questions” of law, the requirement could often have been easily satisfied, if 
not made illusory, by reliance npon administrative specialized skill and com- 
petence in matters of law, under the terms of the quoted proviso. It seems 
inescapable that in writing the Act Congress deliberately decided not to include 
a provision making possible in that manner a judicial failure to accord what 
Congressman Lea once referred to as an “honest-to-God" review. 83 Cong. 
Ece. 9096 (June 13, 1938). 
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ported, upon the whole record, by substantial evidoneo.’^"® 
The intention and meaning of this language was in iani 
explained by the quotation from Dean Stasonfs lesliniony 
at the Senate hearings, set forth at an earlier point in tliis 
paper.^'^ It there clearly apT)ears that the purpose and 
intention of the third sentence of paragraph (e) of the 
judicial review section of the Administrative Procedure 
Act is to eliminate from judicial review of fact determina- 
tions not merely the scintilla rule but also that interpreta- 
tion of the substantive evidence formula which would per- 
mit the reviewing court to examine only one side of the 
evidence. The purpose of the new provision, while not 
requiring the reviewing court to weigh evidence and sul)- 
stitute its own judgment for that of the administrative 
agency is to require it at least to look at the evidence on 
both sides and see whether the evidence in support of the 
administrative conclusion can fairly be regarded as sub- 
stantial in the face of the evidence on the other side. This 
purpose was made explicit in the House Committee repoit 

•'0 EEPORT at 246. 

Tills testimony, wliich is set forth in the text at p. Ul, ineliHle.s the 
statement that the Bradford Dyeing Association case presented “another 
interesting deviation from good practice.” Tliat “deviation” arose from the 
vieAv that the judicial power to review facts did not apply to “inferences” 
drawn loy the agency but was limited to a determination of whether the 
“underlying” facts were supported by substantial evidence. Prom 1940, when 
the Bradford ease was decided, to 1944, w'hen Medo Photo Supply Corp. v. 
NLEB, 321 IT. S, 678, 64 Sup. Gt. 830, 88 L. ed. 1007, was decided, the theory 
that administrative inferences were not to be tested by the substantial evidencie 
rule seems to have been lirmly established in the decisions of the Supreme 
Court. Ill the Medo ease, Chief Justice Stone, wTiting the opinion of tho 
court, made the following significant comments in a footnote : 

It has now long been settled that findings of the Board, as with those of 
other administrative agencies, are conclusive upon reviewing courts when 
supported by evidence, that the weighing of conflicting evidence is for the 
Board and not for the courts, that the inferences from the evidence are to 
be drawn by the Board and not by the courts, save only as questions of law 
are raised and that upon such questions of law, the experienced judgment of 
the Board is entitled to great weight . . . (at 681). 

Under the language of sub-section 10(e) of the Act there v/ould seem to be 
no longer any room for a less critical judicial inquiry into the propriety of 
inferences than into the basis for findings of the “underlying” fjicts, unless tlui 
drawing of the inferences in question is “by law committed to £i,geni.-y dia- 
cretion.” In this important respect also the Act would seem to euhirgo Ch' 
scope of review. 
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on the present hill, where the following language occurs : 

The requirement of revieiv upon *' ' the whole record ’ ’ means that 
courts may not look onE to the ease presented by one party, since 
other evidence may weaken or even indisputably destroy that 
case,^® 

Identical language occurs in the report of the Senate Com- 
mitteeJ® 

Aside from these and similar nmnistakahie expressions 
of legislative intent, it seems entirely clear that language 
which differs as widely as that contained in the last sen- 
tence of paragraxih (e) from the hitherto accepted for- 
mulae for fact review would not have been used, and that 
there would have been no reason or excuse for using it in 
the statute, if it was the intention of Congress by this 
paragraph to make no change in existing law but merely 
to restate it. The existing formulae confine themselves to 
the requirement either that the finding of the administra- 
tive agency shall not he “unsupported by evidence” or 
“shall be supported by substantial evidence.”®® The 
Administrative Procedure Act goes further. It does not 
content itself with a mere restatement of the ‘ ‘ substantial 

Legislative History at 280. 

Ibid, 214, 

For examples of how little evidence has been, held by reviewing courts 
sufficient to support administrative decision, see: Medo Photo Supply Corp. 
V. NLEB, 321 U. S. 678, 64 Sup. Ct. 830, 88 L. ed. 1007 (1946), particularly 
Justice Eutledgo’a dissenting opinion; Swayne v. Hoyt, Ltd. v. United States, 
300 U. S. 297, 57 Sup. Ct. 478, SI L. ed. 659 (1937), particularly as to lack 
of justification for the contract rate system; Booth S. S. Co. v. United States, 
29 F, Supp. 221 (D. 0., S. D. of N. T., 1939) ; and the observation of Chief 
Justice Stone, dissenting in Bridges v. Wixon, 326 U. S, 135, 17S, 65 Sup. Ct. 
144.3, 1463, S9 L. ed. 2103 (1945), that “almost each week” the Court accepted 
administrative findings based on “tenuous support of evidence,” 

For apparent examples of judicial failure to examine the whole record, see, 
in addition to the cases cited above in this footnote ; NLEB v. Bradford Dye- 
ing Asa’n, 310 U. S. 318, 60 Snp. Ct. 918, 84 L. ed. 1226 (1940), particularly 
as to discharge of employees for participation in union activity; and NLEB v, 
Walerm.an S. S. Corp., 309 U. S. 696, 60 Sup. Ct. 611, 84 L. ed. 1036 (1940), 
where Justice Black, speaking for a Court unanimously reversing the Circuit 
Court decision holding invalid a Board order, recited certain supporting evi- 
dence and then observed that the recitation was “not to say that much of what 
has been related was imeontradieted and undenied by evidence offered by the 
Company and by the testimony of its officers.” (at 226), 
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evidence” rule; it adds a novel requirement wlien it says 
that the reviewing court in determining whether or not a 
finding is supported by substantial evidence ''shall review 
the vvdiole record or such iiortions thereof as may be cited by 
any party.” This new and additional language must be 
given some meaning. Wliat that meaning is should appear 
without further comment from the history of the various 
transformations of the review parts of the earlier bills 
discussed in the first section of this paper. 

In final summary and conclusion, it may be said that if 
the review provisions of the Administrative Procedure Act 
are to be construed by the courts in an objective spirit 
and in such manner as to give effect to their intent and 
purpose, they should at least produce two results. First, 
they should make impossible a judicial refusal, as in 
Dobbson v. Commissioner, to consider independently so- 
called technical” questions of law, and secondty, they 
should make impossible a judicial failure, as was appar- 
ently the ease in National Labor Kelations Board v. Water- 
man Steamship Co.®^ and in National Labor Eelations 
Board v. Bradford Dyeing xiss’n,**^ to consider whether 
opposing evidence destroyed the apparently "substantial” 
character of evidence tending to support the administra- 
tive determination of fact. 


DISCUSSION PEEIOD 
Febeuaky 8, 1947 

The Session Convened at 2:00 P.M. 

Question: I do not know whether I misunderstood as 
to the first two phrases of subdivision (c) of Section 10. 

Me. Dickinson : The first sentence of paragraph (c) of 
Section 10 falls into two parts. The first part says that 
where a statutory procedure is already available, the ad- 


309 IT. S, 696, 60 Sup. Gt. 611, 84 L. ed. 1036 (1940). 

330 XT. S. 318, 60 Sup. Ct. 91S, 84 L. ed. 1326 (1940). 
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ministrative action shall l3e reviewable. It reads^ “Every 
agency action made reviewable by statute,” and applies 
where you have already got some special statutory review 
procedure. The second part of the seiiteiiee says, “Every 
final agency action for which there is no other adequate 
remedy in any court. ’ ’ 

Question: As I understood you, there seemed to be no 
right of reviev/ unless it was already in existence at the 
time this Act went into elf ect. 

Mr. Dickixson : No, I did not say that or did not mean 
to say that. I said that laying aside those agencies ’ actions 
for which there is a special statutory review procedure, 
that is the first part of the sentence, this Act creates a 
right of review for every final agency action for which 
there is no other adequate remedy in any court. But in 
creating that right, of course, it is subject to the limitation 
imposed by certain other language in the section. One is 
that the statute must not preclude judicial review. Another 
is that the action must not be committed to agency discre- 
tion. Also there must be an applicable form of legal action. 
Next, there must be no other adequate remedy in any 
court. Those were the four limitations that I attempted 
to discuss which this Act interposes on the right of review 
which it creates by the second clause of the first sentence 
of paragraph (c). 

Question : As I understood you, the only case in which 
you thought it might be effective was where it might be 
attacked collaterally. For example, where a man was to 
be punished or was deemed on trial. 

Mr. DiCKinsoN : I did not intimate that such a collateral 
attack proceeding would be given by or grow out of the 
second clause of the first sentence of paragraph (e). I said 
that where there was such a right of collateral attack, that 
might preclude any action springing up by virtue of the 
second clause of the first sentence of paragraph (e). 
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Me. Bei^jamik': As I explained to tlie Chairman prevl- 
onsljj this is not exactly a question and tliat is liecause 1. 
at the timej thought that Mr. Dicldnsorrs tallc was so 
admirahle and clear and I agree with it so entirely I really 
have no cpiestions to ask. 

Deaf Vafderbilt: Yon just endorse it. Let the record 
note that. 

Mr. Befjamif: The point that I wanted to iriake was 
one of New Y’ork local i)ride. I think, on this question of 
the whole record, that the New York Conrt of Appeals is 
entitled to priority hecaiise it brought out the whole record 
substantial evidence doctrine — I believe, back in 1940, in 
the ease of Stork Restaurant against Boland about 282 
N. Y. The opinion there is quite explicit but the argument 
in the Court of Appeals was even more explicit and I 
tliongiit it would be worth recounting very briefly, because 
it illustrates so well the scope of review about which Mr. 
Dickinson was talking. 

That was an apx^eal by the State Labor Board to the 
Court of Appeals and Ralpjh Seward, Counsel for the 
Board, argued first. After he had been arguing twenty 
minutes or so, Judge Lehman said, ‘‘Mr. Seward, you have 
recounted to us evidence in support of the Board’s finding 
that appears to be substantial. I suggest that you now 
permit the resjjondent to argue, because the question for 
this court is whether, against the background of the 
respondent ’s evidence, your evidence remains substantial. ’ ’ 

That was the scope Mr. Dicldnson was advocating and 
it is my local pride that the Conrt of Aj)peals actually 
handed that down as doctrine six or seven years ago. 

Deaf Vafdeebilt: I must confess as a inember of the 
minority that I do not think any of the minority were 
aware of that decision. But I will say that when we were 
trying to draft wliat we called a concurring report (every- 
one in the law likes to find a plaintiff and a defendant so 
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we promptly became tbe majority and the minority) ^ we 
groped around for some phrase or group of wmrcls which 
would put an end to this miimbo-jumbo business of having 
a court sa^^j “We find substantial evidence,” but without 
saying anything of what they found on the other side. 
After four or five day^s of phrase seeking, we finally hit 
upon that one and it is certainly very comforting to know 
that we have high precedent. I have a notion that we are 
going to need all the controlling and persuasive argument 
that can be found to prevent development of the other 
meaning. 

Question: Mr. Dickinson, do you not tliink, in spite of 
what you have analysed as the substantial evidence rule 
on the record, that the courts will continue to draw dis- 
tinctions between ditferent administrative agencies and 
different types of records that may come before them? 
For example, in tax cases, don’t ymu think they are going 
to continue to follow^ the Dobson rule? — whether or not the 
court is considered an agency is another question. That in 
rate cases they wall probably continue to follow the present 
substantial evidence rule rather than infer that the Admin- 
istrative Procedure Act was intended to enlarge this scope 
of review! That they^ wall be more or less traditional in 
their approach in cases wdiere they’^ are reluctant to review 
the findings of what they consider experts in the field? 

Mb. Dickinson : If you have ever driven an automobile 
over a frozen road in winter time, you realize as you have 
indicated, that the natural tendency is to slip back into 
whatever rut has already been made in the road. I take it 
that is also what Dean Vanderbilt referred to a moment 
or two ago when he said that is is going to require some 
effort to get the courts out of their ruts if they are going 
to get out of them at all. 

But that again comes down to the attitude the court is 
going to take towards the will of Congress. You have a 
statute hex’e ■which wras passed hj Congress and ^vhich, as 
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I jjointed out at tlie very close of my talk, uses some new 
language. It is liard to explain why that new language 
v/as used if it was not for the jiiirpose of indicating to the 
courts that Congress desired them, at least to some extent, 
to get out of the rut that they were already in. 

On the technical point that you raise about giving way 
to the special expertness of the, body in technical matters, 
you may remember that in the minority bill of the Acliesoii 
Committee which Dean Vanderbilt referred to, there was 
some language at the end of the judicial review section 
which buttered up the expert bodies and said that the 
court should attach great weight to exiiert Jiidgriieiit and 
so on. A good many people got rather excited about it and 
said such statements were taking away with one hand 
everything that was given with the other hand in the 
earlier part of 10(e). So the language went out, or at 
least it did not appear in this bill which eventuated into 
the Act. 

I do not know what more Congress could have done to 
intimate to the courts that it wants them to make a little 
change in their way^s, but not too much of an innovation. 
Of course, if the court prefers not to listen to what Con- 
gress has told it, there is nothing very much that can be 
done about it. You recall the old remark which has a good 
deal of soundness in it, ‘‘He that has the last word in 
interpreting the law has the power to make the law.” If 
the court wants to nullify this Act they are at their entire 
liberty and have the power to do so. 

Dean Vandeebilt : But is not there also some force that 
might be urged to see that they do not fall in a rut by 
reference to the debates in both Houses of Congress, in 
which members of both parties said rather definitely, 
‘‘Well, I’m going along with this because I think it is an 
improvement but if it does not work out the way I think 
it is going to work out, yon are going to hear from me 
and the rest of us again.” There is that whole atmosphere 
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that, unless it works, this is not the final word on the sub- 
ject, which I think adds not only precedent, but words of 
warning which will doubtless be cited by counsel to the 
court ill discussing the legislative history. 

Mr. Dickinson : I think the legislative history, as Dean 
Vanderbilt indicates, is pretty plain on this point. But as 
he also indicates, we are at the moment in a iieriod which 
certainly calls for vigilance and not for a relapse into the 
notion that everything has now been accomplished and that 
whatever the court does will be accepted. In other words, if 
the language used is not strong enough to get across to the 
court what ought to he done, there is no doubt of the pos- 
siMlity of stronger language if it should be required. 

Question: Mr. Dickinson, after the court looks at the 
whole record for evidence on both sides of the question, 
how should it test the agency's conclusion? In other words, 
is the agency’s coiiclnsion to be affirmed if it is reasonable 
on the whole record ? 

Mr. Dickinson : I do not think that a great deal of dif- 
ficulty is involved there. In other words, the word ‘bsub- 
stantial” is a v/ord which has an element of the compara- 
tive about it; something that is very small ma}^ be 
substantial as compared with nothing at all on the other 
side. On the other hand, something that is two inches long 
ma}^ not be very substantial compared with something 
that is one hundred intdies long on the other side. I do 
not think that the whole record formula requires the court 
to balance the e'\ddenee where it begins to get close. Then, 
if there is a lot of evidence on one side and a lot of evi- 
dence on the other side, then the appropriate and sound 
application of the substantial evidence rule is to uphold 
the administrative body. But if the administrative body 
has only a little hit of evidence compared with a good deal 
of evidence on the other side, then you can argue that that 
is not substantial and I think that is tlie ivay tliat the 
argument would have to run. 
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Question : The Act provides that a court shall lioid 
unlawful and set aside agency findings. May it also modify 
them! 

Me. Dickhstsok: There has been a good deal of doubt, 
and I think a good deal of rather unsound speculation, on 
the inattei- of the right of the courts to modify findings. 
This doubt has grown out of the decision of the (Supreme 
Court in two or three eases coming up from the District 
of Columbia several years ago, the Pep Co. ease and the 
radio case, in which the Supreme Court held that a con- 
stitutional court, sitting under Article 3 of the Federal 
Constitution, could only exercise judicial and not admiji- 
istrative powers, and that wdien a court modified findings 
which involved a point of administrative discretion it was 
exercising administrative powers and that could not be 
done by a constitutional court. 

Some law^yers understood that decision to go so far as 
to mean that a constitutional court could not review the 
facts as found by an administrative body. Back in the 
early discussions in the Bar Association and in this (Spe- 
cial Committee on Administrative Law you will find a lot 
of wliat has always seemed to me to be rather unnecessary 
ivorry as to whether you could ever require the courts, or 
even authorize a constitutional court, to review on ques- 
tions of fact. 

I do not know’' whether it wms a survival of that fear 
which led to the dropping out of the power to modify in 
this statute or not. But it may w^ell have been. It may 
well have been thought that if a court were given powmr 
to modify on the facts the determination of some kinds of 
agencies, that would be held to he an exercise by the court 
of an administrative rather than a judicial function. There- 
fore they got rid of the difficulty by merely omitting it. 
I do not know. That is just a guess. Maybe Dean Vander- 
bilt know’s something about it. 

Dean Vanderbilt : I do not know the answer. 
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Question: What about modification of agency aetioiij 
such as when the FPC says to a person, “Cease and 
desist from doing A, B, C, D,’’ and the Circuit Court says 
“We modify ‘D’ in certain steps.” Is that precluded by 
this Act noAV'f 

Me. Dickinson: I would not think so because I would 
thiiili that all the powers which are given under special 
statutes still exist and that this aict simply builds up on 
top of them. I would not think that the Act repeals aii}^ 
powers of review that are given in excess of what it states. 
I think that would he in accord with the normal principles 
of statutory construction — that you cannot take away 
something that already exists without expressly doing so. 

Question : This is really a question for Dean Vanderbilt 
rather than Mr. Dickinson. I was wondering, when your 
group was casting about for language for the review sec- 
tion, why you came up with substantial evidence rather 
than with the weight of the evidence rule? 

Dean Vanderbilt: For the very reason that General 
Dicldnson suggested a minute or two ago. No one would 
want to put the burden on the courts in reviewing the 
action of administrative tribunals to survey the whole 
record, which would be precisely what you are up against 
if you get into the weight of the evidence. It really calls 
for them to take the entire record instead of just taking 
something short of that. 

'iki use the weight of the evidence rule would be the acme 
of perfection. With the volume of work that they have, 
particularly in the federal courts, it would be impossible. 
Now, I do think there are a considerable number of state 
courts who practically invoke that rule when reviewing 
administrative action. The volume of business in those 
courts is not so great that they are unable to do it. But 
clearly, in the federal courts it would have meant a break- 
ing down of the machinery. 



Discussion 


597 


Question : General Diekinsoiif tlie general conclusion I 
tliinkj as I stated, was that jodieial review had not been 
broadened substantially by this Act. Did I nnderstaiirl yon 
correctly? 

Mr. Dicivinson: No. I said that I did not tliink that the 
provisions of the Act relating to the opportunities of re- 
view, the types of administrative action which were sub- 
ject to review, had been broadened. In other ivords, I could 
not think of many cases or, indeed, of any eases where 
under this Act there 'would lie a right to have a review of 
an administrative act that yon could not have a review of 
already without this Act. I felt that Section 10(e) en- 
larged the measure of the review to which you were 
entitled, both on questioius of fact and on questions of 
law; that it removed the restriction on the review of ques- 
tions of law that existed by virtue of such a decision as 
the Dobson decision, and other decisions of that kind; and 
that it removed the restriction on review of the facts which 
resulted from those decisions that interpreted the sub- 
stantial evidence rule in a very iiarro-^v sense as constitut- 
ing merely a modified scintilla rule. So that the operation 
of Section 10(e) was to give you a somewhat broader 
scope of review, both on the law and on the facts, which 
you would not have been entitled to before this Act was 
passed. 

Question: And then in addition to that there is, of 
course, the Act itself, which now forms a basis for judicial 
review, that is the agency has conformed with the require- 
ments! 

Mr. Dickinson : Yes. I did not go into that. Of course 
one of the grounds of judicial review is whether or not 
the agency has conformed to these procedural requirements 
that are set up by the earlier sections of the Act. That is 
specifically set out as one of the enumerated grounds of 

review in the middle sentence of paragraph (e). 
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Questioi^ : Falling short of statutory right I 

Me. Digkiitsok- : That is right. 

QuESTioisr; And more speemcaUy, I think, the hearings 
provision would prohably be one of the large sources. I 
was also wondering whether under the evidence provision, 
Section 7(c), there are not just the germs of something 
even larger? I notice that the Act calls for the agency to 
have rules providing for the exclusion of irrelevant and 
immaterial evidence. I am just wondering whether there 
is any real point to a distinction between substantial evi- 
dence on the one hand and suhstamtial, material and rele- 
vant evidence on the other hand? 

Me. Diokinsox : I think that the reviewing court, acting 
under paragraph (e) gets its own sailing directions, so to 
speak, from the language of paragraph (e). In other 
words, it has the record before it and what it is to do with 
respect to fact determinations based on that record is to 
be found within the four corners of |)aragraph (e) in my 
judgment. 

Of course, if the charge is made that the agency, in 
receiving evidence or in drawing conclusions in evidence 
or something of that kind, violated a mandate of para- 
graph (c) of Section 7, that, I should think, would pos- 
sibly be reviewable under subdivisions 1 or 4 of the middle 
sentence of paragraph (e) of Section 10. In other words, 
you might lay as a special instance of error that the admin- 
istrative body received the wrong kind of evidence or 
something of that sort as being a violation subject to 
review under subdivision 4 of the middle sentence of 
paragraph (e); I do not know. I have not gone into that 
jjoint with any degree of thoroughness. 

Questioh: Mr. Dickinson, do you think that the scope 
of judicial review of the facts, as substantial evidence was 
denned, for example, in the Consolidated Edison case, is 
not in essence the scope of review that was intended to 
be defined under Section 10(e) f 
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Mr. Dickinson: No, I do not think the Coiisolidnf.x! 
Edison case went as far as Section 10(e) was inicyaded 1o 
go and, of course, the Consolidated Edison case was clipiied 
down by some of those subsequent cases that were reforred 
to in the Senate hearings. I think at that time (in 1937 or 
1938) when the draftsmen were referring to the Consoli- 
dated Edison case, thej?" were a little timid. 

There is another phase of the history that I did not 
emphasize here. It may he appropriate to refer to it now. 
Back ill the early days prior to 1937 and 1938, the thinlc- 
ing of some of those who were concerned -with tliis matter 
for the Bar Association ran in an entirety different line, a 
line which, in the end, proved to he iinfriiitful. Their 
thinking -was running in the line of the first series of so- 
called Logan Bills, where the thought was that the real 
problem was not the problem of judicial review but rather 
the problem of getting these fact matters decided by a 
more adequate machinery either in the agency itself, or in 
what was called an Administrative Court, which was not 
a reviewing court at all. I think that when the draftsmen 
first began on the 1937 bill and the 1938 hill, the same 
emphasis was not put on judicial review of the facts that 
was afterwards felt to be necessary, by virtue of a loss 
of confidence in the degree of improvement that could be 
effected by improving procedure within the agency. 

Dean Vanderbilt; In concluding this Institute I want 
to thank all the siieakers wdio have contributed so much 
and also the audience which has likewise contributed by 
very intelligent questions, 

I think we have gone far enough to see that this statute 
of relatively few pages has a lot more in it than one would 
gather at first glance. I think there are a number of la-wyers 
who do not dream of it yet but who will have to go to 
school on this Act, even if they do not know it. It is also 
possible that a few judges may find it necessary to devote 
some time to a study of the Act and this subject. 
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ADMINISTRATIVE PROCEDURE ACT 

AN ACT To improve tlie administration of justice by ;[)rescribin?^ 
fair administrative procedure. 

B& it enacted by the Senate and House of Representaiwes of 
the United States of America in Congress assemMed, 

TITLE 

Sec. 1. This Act may be cited as the ‘‘Administrative Pro- 
cedure Act.” 

DEFINITIONS 

Sec. 2. As used in this Act — 

(a) Agency. — “Agency” means each authority (wiiether or 
not within or subject to review by another agency) of the Govern- 
ment of the United States other than Congress, the courts, or tlie 
governments of the possessions, Territories, or the District of 
Columbia. Nothing in this Act shall be construed to repeal delega- 
tions of authority as provided by law. Except as to the require- 
ments of section 8, there .shall be excluded from the operation of 
this Act (1) agencies composed of representatives of the parties or 
of representatives of organizations of the parties to the dispute.s 
determined by them, (2) courts martial and military commissions, 
(3) military or naval authority exercised in the field in time of war 
or in occupied territory, or (4) functions which by law expire on 
the termination of present hostilities, within any fixed period 
thereafter, or before July 1, 1947, and the functions conferred by 
the following statutes: Selective Training and Service Act of 1940; 
Contract Settlement Act of 1944; Surplus Property Act of 1944. 

(h) Person and Party. — “Person” includes individuals, part- 
nerships, corporations, association, or public or private organiza- 
tions of any character other than agencies. “Party ” includes any 
person or agency named or admitted as a party, or properly seek- 
ing and entitled as of right to be admitted as a party, in any 
agency proceeding; but nothing herein shall be construed to prevent 
an agency from admitting any person or agency as a party for 
limited purposes. 

(c) Rule and rule making. — “Rule” means the whole or any 
part of any agency statement of general or particular applicability 
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and future effect designed to implement, interpret, or prescribe law 
or policy or to describe the organization, procedure, or practice re- 
quirements of any agency and includes the approval or prescription 
for tlie future of rates, wages, corporate or financial structures or 
reorganizations thereof, prices, facilities, appliances, services or 
allowances therefor or of valuations, costs, or accounting, or prac- 
tices bearing upon any of the foregoing. “Rule making” means 
agency process for the formulation, amendment, or repeal of a rule. 

(d) Order and adjudication. — “'Order” means the whole or 
any part of the final disposition (whether affirmative, negative, 
injunctive, or declaratory in form) of any agency in any matter 
other than rule making but including licensing. “Adjudication” 
means agency process for the formulation of an order. 

(e) License and licensing. — License” includes the whole or 
part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of per- 
mission. “Licensing” includes agency process respecting the 
grant, renewal, denial, revocation, suspension, annulment, with- 
drawal, limitation amendment, modification, or conditioning of a 
license. 

(f) Sanciloii and relief. — “Sanction” includes the whole or 
part of any agency (1) prohibition, requirement, limitation, or 
other condition affecting the freedom of any person; (2) withhold- 
ing of relief; (3) imposition of any form of penalty or fine; (4) 
destruction, taking, seizure, or withholding of property; (5) 
assessment of damages, reimbursement, restitution, compensation, 
costs, charges, or fees; (6) requirement, revocation, or suspension 
of a license; or (7) taking of other compulsory or restrictive action. 
“Belief” includes the whole or part of any agency (1) grant of 
money, assistance, license, authority, exemption, exception, 
privilege, or remedy; (2) recognition of any claim, right, im- 
munity, privilege, exemption, or exception; or (3) taking of any 
other action upon the application or petition of, and beneficial to, 
any person. 

(g) Agency proceeding and action. — “Agency proceeding” 
means any agency process as defined in subsections (c), (d), and 
(e) of this section. “Agency action” includes the whole or part of 
every agency rule, order, license, sanction, relief, or the equivalent 
or denial thereof, or failure to act. 
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PUBLIC INFORMATION 

Seco 3, Except to the extent that there is involved (1) any 
function of the United States requiring secrecy in tlie public 
interest or (2) any matter relating solely to the internal raanage- 
nient of an agencj^ — 

(a) Rtiiles. — Every agency shall separately state and ciirrently 
publish ill the Federal Register (1) descriptions of its central and 
■field organization including delegations by the agency of final 
authority and the established places at vdiieli, and methods wdiereby, 
the public may secure infori'iiation or make submittals or requests; 
(2) statements of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as well 
as forms and instructions as to Ihe scojie and contents of all papers, 
reports, or examinations; and (3) substantive rules adopted as 
authorized by law and statements of general policy or interpreta- 
tions formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to and served upon named 
persons in accordance with law. No person shall in any manner 
be required to resort to organization or procedure not so published, 

(b) Opinions and orders. — Every agency shall publish or, in 
accordance with published rule, malve available to public inspection 
all final opinions or orders in the adjudication of cases (except 
those required for good cause to be held confidential and not cited 
as precedents) and all rules. 

(c) Public records. — Save as otherwise required by statute, 
matters of official record shall in accordance with published rule be 
made available to persons properly and directly concerned except 
information held confidential for good cause found. 

RULE-MAKING 

Sec. 4. Except to the extent that there is involved (1) any 
military, naval, or foreign affairs fiiiietion of the United States or 
(2) any matter relating to agency management or person'nel or to 
public property, loans, grants, benefits, or contracts — 

(a) Notice. — General notice of proposed rule-making shall be 
published in the Federal Register (unless all persons subject there- 
to are named and either personally served or otherwise have 
actual notice thereof in accordance with la-w) and shall include 
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( 1 ) a statement of the time, place, and nature of public rule-mak- 
ing proceedings; (2) reference to the authority under Avhich the 
rule is proposed; and. (3) either the terms or substance of the 
proposed rule or a description of the subjects and issues involved. 
Except where notice or hearing is recpiired by statute, this sub- 
section shall not apply to interpetative rules, general statements 
of policy, rules of agency organization, procedure, or practice, or 
in any situation in which the agency for good cause finds (and 
incorporates tiie finding and a brief statement of the reasons there- 
for in the rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the public interest. 

(fo) Procedures.— After notice recpiired by this section, the 
agency shall afiord interested persons an opportunity to participate 
in the rule makiiig through submission of written data, views, or 
arguments with or without opportunity to present the same orally 
in any manner; and, after consideration of all relevant matter 
presented, the agency sliall ineorjiorate in any rules adopted a con- 
cise general statement of their basis and purpose. 'Where rules are 
required by statute to be made on the record after opportunity 
for an agency hearing, the requirements of sections 7 and 8 shall 
apply in place of tlie provisions of this subsection. 

(c) Effective dates. — The required publication or service of 
any substantive rule (other than one granting or recognizing 
exemption or relieving restriction or interpreta,tive rules and 
statements of policy) shall be made not less than thirty days prior 
to the effective date thereof except as otherwise i>rovided by the 
agency upon good cause found and published with the laile. 

(d) Petitions. — Every agency shall accord any interested per- 
son the right to petition for the issuance, amendment, or repeal of 
a rule. 

ADJUDICATION 

Sec. 5. In every ease of adjudication required by statute to be 
determined on the record after opportunity for an agency hearing, 
except to the extent that there is involved (1) any matter subject 
to a subsequent trial of the law and the facts de novo in any court; 

(2) the selection or tenure of an officer or employee of the United 
States other than examiners appointed pursuant to section 11; (3) 
proceedings in which decisions rest solely on inspections, tests, or 
elec Lions; (4) the conduct of military, naval, or foreign-affairs 
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functions; (5) eases in wliieli an agency is acting as an ogeni iN'.ir 
a court; and (6) the certification of employee rexu.'csentaiivcs 

(a) Notice. — Persons entitled to notice of an agency luiaring 
shall be timely informed of (1) the time, place, and nature llnM-cof ; 
(2) the legal authority and jurisdiction under ndiich the lienring 
is to be held; and (3) the matters of fact and law asserted. In 
instances in which private persons are the moving parties, other 
parties to the proceeding shall give prompt notice of issues con- 
troverted in fact or law; and in other instances agencies may by 
rule require responsive pleading. In fixing the times and places 
for hearings, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 

(b) Procedure. — The agency shall afford all interested parties 
opportunity for (1) the submission and consideration of facts, 
argument, offers of settlement, or proposals of adjustinent where 
time, the nature of the proceeding, and the public interest permit, 
and (2) to the extent that the parties are unable so to determine 
any controversy by consent, hearing, and decision upon notice and 
in conformity with sections 7 and 8. 

(c) Separation of functions. — The same officers who preside 

at the reception of evidence pursuant to section 7 shall make the 
recommended decision or initial decision required by section 8 
except where such officers become unavailable to the agency. Save 
to the extent required for the disposition of ex parte matters as 
authorized by law, no such officer shall consult anj’- person or party 
on any fact in issue unless upon notice and opportunity for all 
parties to i)articipate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, employee, or 
agent engaged in the performance of investigative or prosecuting 
functions for any agency. No officer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for 
any agency in any ease shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, or 
agency review pursuant to section 8 except as wdtness or counsel in 
public proceedings. This subsection shall not apply in determining 
applications for initial licenses or to proceedings involving the 
validity or application of rates, facilities, or practices of public 
utilities or carriers; nor shall it be applicable in any manner to the 
agency or any member or members of the body comprising the 
agency. .. 
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(d) Declaratory orders.— The agency is authorized in its 
sound discretion, with like effect a,s in the case of other orders, to 
issue a declaratory order to terminate a controversy or remove 
uncertainty. 

ANCILLARY MATTERS 

Sec. 6. Except as otherwise provided in this Act — 

(a) Appearance. — ^Any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied, represented, and advised by counsel or, if 
permitted by the agency, by other qualified representative. Every 
party shall be accorded the right to appear in person or by or with 
counsel or other duly qualified representative in any agency pro- 
ceeding. So far as the orderly conduct of public business permits, 
any interested person may appear before any agency or its 
responsible officers or employees .for the presentation, adjustment, 
or determination of any issue, request, or controversy in any pro- 
ceeding (interlocntory, summary, or otherwise) or in connection 
with any agency function. Every agency shall proceed with rea- 
sonable dispatch to eonclnde any matter presented to it except that 
due regard shall be had for the convenience and necessity of the 
paxties or their representatives. Nothing herein shall be construed 
either to grant or to deny to any person who is not a lawyer the 
right to appear for or represent others before any agency or in any 
agency proceeding. 

(b) Investigations. — ^No process, requirement of a report, in- 
spection, or other investigative act or demand shall be issued, made, 
or enforced in any manner or for any purpose except as authorized 
by law. Every person compelled to submit data or evidence shall 
be entitled to retain or, on payment of lawfully prescribed costs, 
procure a copy or transcript thereof, except that in a nonpublic 
investigatory proceeding the witness may for good cause be limited 
to inspection of the official transcript of his testimony. 

(c) Subpenas. — ^Agency subpenas authorized by law shall be 
issued to any party upon request and, as may be required by rules 
of procedure, upon a statement or showing of general relevance and 
reasonable seojxe of the evidence sought. Upon contest the court 
shall sustain any such subpena or similar process or demand to the 
extent that it is found to be in accordance with law and, in any 
proceeding for enforcement, shall issue an order requiring the 
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appearance of tlie witness or tlie production of the evidence or data 
within a reasonable time under penalty of punishment for con- 
tempt in case of coiitnmaeioiis failure to comply. 

(d) Denials. — Prompt notice shall be given of the denial in 
whole or in part of any written application, x)etition, or other 
request of any interested person made in connection with any 
agency proceeding. Except in affirming a prior denial or where the 
denial is self-explanatory, sueli notice shall be aceompanied by a 
simple statement of procedural or other grounds. 

I-IEARINGS 

Sec. 7. In hearings which section 4 or 5 requires to be con- 
ducted pursuant to this section — 

(a) Presiding officers. — There shall preside at the taking of 
evidence (1) the agency, (2) one or more members of the body 
wliich comprises the agencjq or (3) one or more examiners ap- 
pointed as provided in this Act; hut nothing in this Act shall be 
deemed to supersede the conduct of specified classes of proceedings 
in whole or part by or before boards or other officers specially 
provided for by or designated pursuant to statute. The functions 
of all presiding officers and of officers participating in decisions 
in conformity with section 8 shall be conducted in an impartial 
manner. Any such officer may at any time withdraw if he deems 
himself disqualified; and, upon the filing in good faith of a timely 
and sufficient affidavit of personal bias or disqualification of any 
such officer, the agency shall determine the matter as a part of the 
record and decision in the ease, 

(b) Hearing powers.— Officers presiding at hearings shall 
have authority, subject to the published rules of the agency and 
within its jjowers, to (1) administer oaths and affirmations, (2) 
issue siibpenas authorized by law, (3) rule upon offers of proof and 
receive relevant evidence, (4) take or cause depositions to be taken 
whenever the ends of justice would be served thereby, (5) 
regulate the course of the hearing, (6) hold conferences for the 
settlement or simplification of the issues by consent of the parties, 
(7) dispose of procedural requests or similar matters, (8) make 
decisions or recommend decisions in conformity with section 8, and 
(9) take any other action authorized by agency rule consistent with 
this Act. 
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(c) Evidence. — Except as statutes otherwise provide, the pro- 
'ponent of a rule or order shall have the burden of proof. Any oral 
or doeumeiitary evidence may be received, but every agency shall 
as a matter of policy provide for the exclusion of irrelevant, im- 
material, or unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon consideration of 
the whole record or such portions thereof as may be cited by any 
party and as supported by and in accordance with the reliable, 
probative, and substantial evidence. Every party shall have the 
right to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true disclosure of 
the facts. In rule making or determining claims for money or 
benefits or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, adopt 
procedures for the subrai.ssion of all or part of the evidence in 
written form. 

(d) Record. — The transcript of testimony and exhibits, to- 
gether with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance with 
section 8 and, upon payment of lawfully prescribed costs, shall be 
made available to the parties. Where any agency decision rests on 
official notice of a material fact not appearing in the evidence in the 
record, any party shall on timely request he afforded an oppor- 
tunity to show the contrary. 

■ DECISIONS’ 

Sec. 8. In eases in which a hearing is required to be conducted 
in conformity with section 7 — 

(a) Action by subordinates. — In cases in which the agency 
has not presided at the reception of the evidence, the officer who 
presided (or, in cases not subject to subsection (e) of section 5, any 
other officer or officers qualified to preside at hearings pursuant to 
section 7) shall initially decide the case or the agency shall require 
(in specific cases or by general rule) the entire record to be 
certified to it for initial decision. 'Whenever such officers make the 
initial decision and in the absence of either an appeal to the 
agency or review upon motion of the agency within time provided 
by rule, such decision shall without further proceedings then 
become the decision of the agency. On appeal from or revie%v of 
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tlie initial decisions of siieli officers the agency shall, except as it 
may limit the issues upon notice or by rule, have all the powers 
which it would have in making the initial decision. Whenever the 
agency makes the initial decision without having presided at the 
reception of the evidence, such officers shall first recommend a 
decision except that in rule making or determining a|)piieatioiis for 
initial licenses (1) in lien thereof the agency may issue a tentative 
decision or any of its responsible officers may recommend a decision 
or (2) any sneh procedure may be omitted in any ease in which the 
agency finds upon the record that dne and timely execution of 
its function imperatively and unavoidably so requires. 

(b) Siibniittals and decisions. — Prior to each recommended, 
initial, or tentative decision, or decision npon agency review of the 
decision of subordinate officers the parties shall be afforded a rea- 
sonable opportunity to submit for the consideration of the officers 
I)articipating in such decisions (1) proposed findings and conclu- 
sions, or (2) exceptions to the decisions or reconnnended decisions 
of subordinate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon each such find- 
ing, conclusion, or exception presented. All decisions (including ini- 
tial recommended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, npon all the material issues of 
fact, law, or discretion presented on the record,* and (2) the ap- 
])ropriate rule, order, sanction, relief, or denial thereof. 

SANCTIONS AND POWERS 

Sec. 9. In the exercise of any power or authority — 

(a) In General. — ^No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction delegated to the 
agency and as authorized by law. 

(b) Licenses. — In any case in which application is made for a 
license required by law the agency, with due regard to the rights 
or privileges of all the interested parties or adversely affected 
persons and with reasonable dispatch, shall set and complete any 
proceedings required to be conducted pursuant to sections 7 and 
8 of this Act or other proceedings required by law and shall make 
its decision. Except in eases of willfulness or those in which public 
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health, interest or safety requires otherwise, no withdrawal, sus- 
pension, revocation, or annulment of any license shall he lav/ful 
unless, prior to the institution of agency proceedings therefor, 
facts or conduct which may warrant such action shall have been 
called to the attention of the licensee by the agency in writing and 
the licensee shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements. In any ease 
ill which the licensee has, in accordance witii agency rules, made 
timely and sufficient application for a renewal or a new license, no 
license with reference to any activity of a continuing nature shall 
expire until such application shall have been finally determined 
by the agency. 

JUDICIAL REVIEW 

Sec. 10. Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law'- committed to agency discre- 
tion — 

(a) Right of review. — Any person suffering legal wrong 
because of any agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

(b) Form and venue of action. — The form of proceeding for 
judicial review shall be any special statutory review proceeding 
relevant to the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) in any 
court of competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial enforce- 
ment except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 

(c) Reviewable acts. — Every agency action made reviewable 
by statute and every final agency action for wdiich there is no 
other adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable shall be subject to review 
upon the review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwdse final shall be 
final for the purposes of this subsection w^hether or not there has 
been presented or determined any application for a declaratory 
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order, for any form of reconsideration, or (unless tlie agency 
otherwise I’eqnires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency authority, 

(d) Interim relief. — ^Pending judicial review any agency is 
authorized, where it finds that justice so requires, to postpone the 
effective date of any action taken by it. Upon such conditions as 
may be required and to the extent necessary to prevent irreparable 
injury, eveiy revieiving court (including every court to which a 
case be taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective date of any 
agency action or to preserve status or rights pending conclusion 
of the review proceedings, 

(e) Scope of review. — So far as necessary to decision and 
where presented the reviewing court shall decide all relevant ques- 
tions of law, interpret constitutional and statutory i)rovisions, and 
determine the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in aceorclanee 
with law; (2) contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutoiy jurisdiction, authority, or 
limitations, or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by substaritial evi- 
dence in any case subject to the requirements of sections 7 and 8 
or otherwise reviev/ed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial 
error. 

EXAMINERS 

Sec. 11. Subject to the civil-service and other laws to the 
extent not inconsistent with this Act, there shall be appointed by 
and for each agency as many qualified and competent examiners 
as may be necessary for proceedings pursuant to sections 7 and 8 , 
who shall be assigned to eases in rotation so far as practicable and 
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shall perfom no duties inconsistent with their duties and responsi- 
bilities as examiners. Examiners shall be removable by the agency 
ill which they are employed only for good cause established and 
determined by the Civil Service Commission (hereinafter called 
the Commission) after opportunity for hearing and upon the 
record thereof. Examiners shall receive compensation prescribed 
by the Commission independently of agency recommendations or 
ratings and in accordance with the Classification Act of 1923, as 
amended, except that the provisions of paragraphs (2) and (3) of 
subsection (b) of section 7 of said Act, as amended, and the pro- 
visions of section 9 of said Act, as amended, shall not be applicable. 
Agencies occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and with the 
consent of other agencies. For the purposes of this section, the 
Commission is authorized to make investigations, require reports by 
agencies, issue reports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees as may be 
deemed necessarjq recommend legislation, subpena witnesses or 
records, and pay witness fees as established for the United States 
courts. 

CONSTRUCTION AND EFFECT 

Sec. 12. Nothing in this Act shall be held to diminish the 
constitutional rights of any person or to limit or repeal additional 
requirements imposed by statute or otherwise recognized by law. 
Except as otherwise required by law, all requirements or privileges 
relating to evidence or procedure shall apply equally to agencies 
and persons. If any provision of this Act or the application thereof 
is held invalid, the remainder of this Act or other applications of 
such provision shah, not be affected. Every agency is granted aU 
authority necessary to comply with the requirements of this Act 
through the issuance of rules or otherwise. No subsequent legisla- 
tion shall be held to supersede or modify the provisions of this Act 
except to the extent that such legislation shall do so expressly. 
This Act shall take effect three months after its approval except 
that sections 7 and 8 shall take effect six months after such 
approval, the requirement of the selection of examiners pursuant 
to section 11 shall not become effective until one year after such 
approval, and no procedural requirement shall be mandatory as 
to any agency proceeding initiated prior to the effective date of 
such requirement. 
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364, 366, 374ii 
31, 188,260, 273, 292,331 
202, 264, 269, 272 
383,384, 473, 507, 532 


Court of Customs and Patent Appeals 

Cross-Examination 

(See also Evidence.) 

Customs Courts ........ 580 

Davis-Bacon Act 438, 439, 442, 444, 456, 458, 459, 498 

Decisions .....19-20, 190-191, 320, 334-345, 364, 427-429, 533-534 

o7.9o Patent Office Decisions.) 

Decisional Process ; 

(See Adjudication; Rule-Making.) 

Declaratory Judgment Act ^ 52, 301, 573, 575-576 

Declaratory Orders ...143, 187, 330, 435, 524, 530 

(See, also Federal Administrative Procedure Act § 5.) 
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Delegation of Power or Authority... 
Department of Agriculture... 


153-154, 344, 351, 35 


Department of Agriculture Appropriation Act... 

Department of Interior 

Department of Justice... 


(See also Attorney General.) 
Department of I;iboi 
Deportation Proceedings 
Depositions ... 

Directive 

(See also Mims.) 

Director of Indian Affairs 


mm 

liJ, U.5, 483,53(1 
i4’~387, 536, 540 
oOn, 374n, 517 
498 
2S4, 492 

21,4.8-477, 522 
204 297, 302 
333, 42G 


Disbarment Proceedings 266-267, 270 

Disciplinary Action 47, f)0, 122, 407 

(See also Notice and Hearing.) 

Discretion 335, 342 

Dispatch 191 

Due Process 222-223, 240, 242, 298, 299, 338, .514, 582 

Economic .Regulation ; 

fScf? also Certificate of Public Convenience and Necessity; Agricultural 
Marketing Agreement Act; Sugar Act; Packers and Stockyard Act; 
Walsh-Healy Act.) 

Benefactory action 44.-46,390 

Disciplinary action 47, 115-116, 390-391, 415-416, 443, 550-551 

In general 344,449 

Police action 46-47, 391 

Regulatory action 38-44, 115-117, 123-125, 142, 247-250, 306, 

348-350, 354-363, 414, 438-443. 

Emergency Price Control Act 375 

Emergency Transportation Act 546 

Eseh Car Service Act 326 

Evidence t 


( See also Federal Administrative Procedure Act § 7.) 

Additional 

Admissibility 


372 

...334, 505, 531 

Burden of proof 189,535 

In general 333-334, 338, 366, 387, 473, 478-479, 484-485, 486, 488, 

5k, 535, 553, 555, 565, 587-589, 589n, 591. 

Trima facie - - 364, 365, 366 

Relevancy 139 

Eight to present 138 

Stipulations - 133 

Substantial 346, 357, 372, 379, 385, 405, 457, 478, 485, 486, 487, 505- 

506, 531, 535, 543, 553, 555n, 558-561, 580, 586, 589, 591, 592, 594, 598. 

Written - 515 

Eos Parte Trade-Mark Practice 267-268 

Examiners : e i 

(See also Federal Administrative Procedure Act §§ 7, 8, 11; 

Hearing Officers; Initial Decisions; Administrative Agencies — 
Separation of functions.) 

Appeal from decisions of 209 

Appointment and qualification.. 193-195, 279, 289-291 

In general - 26, 189—190, 268, 271, 289, 341—342, Sol, 425, 42/, 42S, 

447-448, 451-452, 454, 455, 464, 472-474, 475-476, 491, 50-5, 506, 508, 
515, 528,533,534,535, 537-539,552. 
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Independence of 330, 339, 347, 351—352, 357, 367, 385, 425—426, 

452-453, 472-473, 476-4-77, 482-483, 491, 504-505, 509, 535-536, 544- 
545, 552-553. 



190 

PoAvers of 

181-1&9, 2S0, 3,H, 426, 428 


189, 552 

Examinera’ Association 

386 

Examiners’ Eejioit . 

189,246, 476 


293 

" 288. 290-291. 300. 302 


298, 337, 676 

(See also Judicial EeA'iew.) 


Expert Testimony 

243 

Fair Hearing: 


(See Notice and Hearing.) 


Fair Labor Standards Act 438 

, 440, 445, 446, 447, 448, 449, 456, 458, 

460, 461, 468, 503, 522. 


Farm Credit Administiation 

347, 498 


3-±0, 371-373, 388 


347 

Federal Administrative Couit 

10 

Federal Administrative Procedure Act: 


(See also Appendix ; McCarran-Sumners Bill.) 


52 


48-56, 315 




TV, 1, 171, 278, 316 

Effect 'of .. 

iv, V, 1, 26-27, 43, 45, 60, 69 

(See also Specific Agencies.) 


Effective date 

171,279 

Enactment of 

n, 34, 278 


62-64, 438 

Finality of 

68 

Cleneral structure 

22-23 

Generalizations m 

87 

Importance of 

IV, 29, 36 

Interpretation of 

iv, 49 

Limitations in 

32-23, 28-29, 43 

Official doeuniLiits pei taming to 

16 

Origin of , 

6 

Purpose of 

317-318 

Signification 

26-27 

Simplification and standardizat ion ... 

22, 438 

Weakness of 

48 

Eeferences to Specific Sections: 


§ 1, 93, 322, 323. 


§ 2, 45, 46, 59, 60, 94, 146, 

149, 151, 152, 174, 181, 186, 230n, 

233, 241, 281, 329, 407, 442, 

443, 459, 460, 484, 494, 494n, 495, 

499n, 510, 511, 515, 524. 



§ 3, 23, 25, 50, 90-93, 117-119, 144-150, 152, 168, 193, 198- 
200,: 214, 235, 255, 256-259, 282, 283, 287, 318, 330, 347, 348, 350, 
352, 377, 380, 381, 400, 410, 411, 419, 421, 439, 442, 443, 444, 
445, 453, 455, 475, 495, 496, 497, 498, 532, 552. 
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§ 4, 23, 25, 55, 93, 94-95, 119-121, 144, lul, 152, ]5,S, J66, 
168, 174, 179, 180, 189, 200-203, 208, 209, 212, 215 210 217 247 

255, 260, 287, 322, 324, 325, 333, 348, 351, 353, 354, 350-357,’ 301 ’ 

862, 363, 372, 396, 400, 401, 402, 403, 404, 405, 411, 421, -122. 423, 

424, 445, 447, 448, 480, 497, 498, 499, 509, 510, 515, 517, 5-17 552. 

553, 554. 

§ 5, 23, 25, 95, 97-98, 99-100, 121, 126, 137, 142, 156, 157, 163, 
164-174, 176, 177, 178, 181, 183, 184, 185, 186, 187, 189, 203-206, 
208, 210, 213, 218, 224, 236, 242, 255, 261-269, 271, 292, 296 297, 
302, 329, 330, 333, 348, 351, 363, 365, 366, 372, 383, 385, 396, 40R. 

410, 424, 425, 426, 432, 435, 451, 452, 453, 454, 465, 475, 476, 477, 

480, 484, 497, 505n, 509, 511, 513, 521, 522, 523, 524, 526, 527 5‘’S, 

529, 530, 539, 544. 

§ 6, 100, 188, 218n, 272, 331, 332, 445, 448, 453, 461, 462, 475, 477. 
510, 525, 527. 

§ 7, 23, 25, 26, 93, 95, 97, 98, 100-102, 121, 127, loo, 156, 157, 
188, 189, 201, 203-206, 207, 209, 215, 218, 236, 256, 261, 265, 266, 
267, 271, 284, 292, 323, 324, 326, 333, 334, 342, 343, 348, 351, 353, 

354, 356, 357, 359, 361, 362, 363, 365, 366. 368, 372, 394, 396, 403, 

405, 407, 408, 409, 413, 422, 423, 424, 425, 426, 445, 447, 448, 454, 

457, 475, 485, 486, 487, 488, 489, 503, 504u, 505n, 506, 507, 524, 
526, 527, 528, 530, 531, 532, 534, 535, 544, 552, 598. 

§ 8, 23, 25, 26, 93, 95, 97, 102-103, 121, 127, 128, loo, 156, 
157, 182, 189, 190. 201, 203-200, 207, 208, 209, 210, 211, 215, 218, 
225, 234n, 236, 256, 266, 267, 271, 287, 292, 323, 324, 326, 334, 340, 
342, 343, 348, 351, 353, 358, 357, 359, 361-362, 363, 365, 366, 368, 
371, 372, 394, 396, 403, 405, 407, 408, 409, 411, 412, 422, 423, 424, 425, 
427, 428, 447, 454, 456, 476, 477, 491, 503, 504, 504ii, 505j), 506, 508, 
524, 526, 527, 528, 530, 533, 534, 552. 

§ 9, 25, 64, 95-97, 157, 191, 228, 335, 367, 398, 407, 441, 450, 455, 
456, 464, 524, 527, 539-540. 

§ 10, 25, 45, 46, 55, 59, 60, 104-106, 128-131, 138, 159, 191, 192, 
218, 252, 265, 269, 270, 275, 299-300, 323, 324, 335, 336, 337, 
33S, 34.3, 357, 373, 375, 376ii, 402, 410, 429, 456, 457, 458, 459, 460, 
461, 477, 479, 480, 485, 486, 487, 527, 543, 546-599. 

§ 11, 26, 93, 97, 192, 201, 207, 270, 271, 287, 339, 372, 396, 403, 
405, 407, 408, 409, 422, 423, 4.24, 431, 454, 480, 504n, 505n, 524, 52S, 

530, 534, 535, 536, 538. 

§ 12, 193, 242, 403n, 504n, 543. 

Federal Airport Act 439 

Federal Bareari of Investigation 496 

Federal CoHimniueations Commission 72-114, 306, 500 h, 529, 540, 550 

Federal Crop Insurance Corporation 347 

Federal Food, Drug and Cosmetic Act 379, 389-413, 503, 507 

Federal Power Act 172, 174, 181-182, 185, 192 

Federal Power Commission 170-196, 212, 503, 550, 596 

Federal Eadio Commission - 74 

Federal Eegister; 

(See also Federal Administrative Procedure Act § 3; Notice and 
Hearing.) 

Effect of publication in 49, 56, 164-165, 214, 360, 401, 445 

Generally 49, 60, 61, 70, 91, 107-108, 117-118, 147-148, 166, 

179-180, 260, 303, 326, 380, 421, 423, 430, 490-497, 547. 
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Publication in 91, 107-108, 117-118, 120, 145, 148-149, 105, 199- 

200, 256, 274, 287, 292, 319-320, 321, 328-329, 356, 433-434, 445-446, 
454, 475. 

Purpose of 30 

Eequirement of publication in 49-50, 61-62, 117, 120, 145-146, 

148, 179, 193, 215-216, 257, 282, 287, 318-319, 325, 34S, 381, 400, 410- 
411, 436, 445, 495-496, 498-500, 509. 

Federal Eeserve Board 492, oOOu 

Federal Eules of Civil Procedure 276 

Federal Security Agency. 503, 507 

Federal Seed Act 349, 366, 502 

Federal Trade Commission. 311, 414-438, 470, 506, 507, 531, 532, 534 

Federal Trade Commission Act 414, 416, 424, 431, 507 

Federal Water Power Act.... 172 

Final Decision 190, 357 

Final Opinions 149 

Finality of Eeview 161 

Findings 251, 337 

(See also Exhaustion of Eemedies; Final Decision; Preliminai^ 

Orders.) 

Fishing Expeditions 331 

Fopd, Drug and Cosmetic Act : 

(See Federal Food, Drug and Cosmetic Act.) 

Forest Service 347 

Formal Adjudication or Hearing: 

(See also Adjudication; Federal Administrative Procedure Act 
§ 5.) 

Civil Aeronautics Board 122 

Department of Agriculture 351, 383 

Department of Labor. 448-449,451 

Federal Trade Commission 420, 433 

In general 25, 242, 346, 347, 525, 527-530 

Securities and Exchange Commission 227, 229, 230 

Formal Eule-Making or Procedure : 

(See Eule-Mahing.) 

General Eegulation 412 

(See also Administi'ative Agencies — Procedure.) 

Governmental Actions 37 

Governmental Proprietorship 58 

Grain Futures Act 546 

Grain Standards Act 364, 366, 374ji 

Grounds for Denial..., 332 

H. B. 1203 : 

(See McCarraii -Sumners Bill.) 

H, E. 1206; 


(See Attorney General’s Committee on Administrative Procedure — 
Minority Bill.) 

H. E. 1980 ..324, 373, 373n, 493n, 497n, 498, 528, 528n, 530a 

H. R. 5081 ... , . 11 

H, R. 6324 Vx 

f/See also Walter-Logan Bill.) 

Habeas Corpus ........ 298-299, 300-301 

Hearings and Decisions; 

aZso Notice and Hearing.) 
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Conduct of 309 

Full and fair 309-310 

Generally 333-334, 341, 342, 362 

Hearings Before the House Committee on the Judiciary 509n 


Hearings Oiiicers 227, 333, 351, 426, 447, 481 

(See also Examiners.) 


Hepburn Act 305, 336 

Hewart, The New Despotism 5, 6 

Hip Pocket Jurisprudence 61, 247 

Holding Oompany Act 242, 243, 244, 240n, 508 


1. T.S 146, 148, 162, 163 

Immigration Act 502 

Immigration and Naturalization Service 278-304 

Immigration Inspector 289 

(See also Presiding Inspector.) 

Immigration Proceedings 288-290, 298 

Income Tax Eeturns 142 


Independent Examiners : 

(See Federal Administi’ative Pi’ocedure Act § 5; Administrative 
Agencies — Separation of Functions.) 

Informal Adjudication; 

(See Adjudication; Formal Adjudication or Hearing.) 

Informal Hearings or Procedure 183, 229, 238, 240, 262, 263, 289, 291, 

302, 346, 351, 365, 366, 382, 387, 440, 448-449, 524, 525. 

Informal Eule-Making : 

(See Eule-Making.) 

Information 48-52 

Informational Eeqnirements : 

(See Federal Administrative Procedure Act § 3.) 

Initial Decision: 

(See Examiners.) 

Initial Licensing 185-186, 190, 220, 221, 229, 234, 412, 428 

(See also Federal Administrative Proeedirre Act § 5.) 

Injunctive Proceedings: 

(See Economic Eegulation.) 

Injunction in Immigration and Naturalization Proce(>dhigs 300-305 


Inspector : 

(See Examiner.) 

Inter-Agency Conflict 

Inter-Parties Trade-Mark Praeliee 

Interference Practice 

Internal Eevenue Bureau Bnllelin 

Internal Eevenue Code 

Internal Eevenue Collections 

Internal Eevenue Forms 

Interpretation of Statutes 

(See also Administrative Legislation.) 

Interpretative Eule - 

(See also Federal Eegistcr; Eule.) 


465-466 
268-269 
. 263-264 
148 
143 
142 

... 145,154 
.21-22, 133 


.95, 147, 152-153, 155, 411 


Interstate Commerce Act..... 327 

Interstate Commeree Commission... 177, 305-343, 493, 504, oil, 512, 520, 551 
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Interstate Commerce Commission Bureaus 

307 

.306-207 

P.nIfiS of Pi 1(1 ICf 10/. 309. SI 1 . 

313, 315, 321-322, 329, 332. 

329 


173, 331-332, 525 

(See also Fisliing Expeditions.) 


Investment Adviseis Act 

Investment Comnanj Act 

Jaeobs-Yogel Efpoit 

Judicial 

.. 213,250 
213, 247-248 
9 

.. 5S-59 

.. 47-48 

Judicial Functions: 


(See Adjudication.) 


Judicial Officer: 

(See Examiner.) 



54 

Judicial Remedies: 


(See Judicial Review.) 

Judicial Review : 

(See also Federal Administrative Procedure Act § 16; Finality of 

Review; Mandamus.) 





Curtailment of 

Department of Agriculture 346, 355, 357, 365. 

, 370, 372, 373-377, 383, 3S4 


103-106 

Federal Food, Drug and Cosmetic Act 

Federal Trade Commission 

393-394, 899-409 

418, 429-432 


335-338^ 339-341 

National Labor Relations Board 

478-430, 485, 486, 489-490 
269-270, 272, 275 


' 203-206 


33, S9 90 


' 177 


. .. 916-917 959 

Labor and Labor Relations: 

(See National Labor Relations Act and National Labor Relations 

Board.) 

Labor Board: 


(See National Labor Relations Board.) 




(See also National Labor Relations Act.) 




Legislative Functions 

Legislative Powers: 

(See Administrative Agencies.) 

!’ ' 175 

Legislative Rules; 

(See Rules.) 

License 

233, 251, 407 


('See also Initial Licensing; Licensing.) 

Licensing: 

(See also Federal Administrative Procedure Act §§ 2, 9; Initial 
Licensing.) 
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Adjudication and . 529 

Definition of 233 

Expiration of .... . 191 

In general 6o-0b, 72, 83 81, 108, 111, 173, 186, 220, 251-232, 302, 306 

Merger as 181 

Opportunity to comply (31-03, 367, 104, 540, 542 

Eeasonabfi dupildiin . 191 

Eene’vval .. 82-83, 208, 368-369 

Eevocation 64-05, 82, 83, ]8(i, 200, 368 360, 540-541 

Eule-Making aid 216-247,512 

Logan Bill (Logan-Celler Bill) 10 

JIaitland, Lectinc- on (.'onshlntional IJi&toi , oi Liigl lud ,. 2 

Maloney Act . .. 250 

Mandamus 270, 570, 573, 583 

Marketing Agiceim nt Act 517 

McCarran-Suinners Bill : 

(See also Federal Administrative Procedure Act.) 

First draft 509 

In general .. iv, 493n 

Introduction 12 

Passage . .. .. 12 

Securities and Exihangc Commission, Comment on .. 243 

Meat Inspection Act 349 

Mims 63, 148, 162-163, 304 

f^See also Confidential Instruction.) 

Misbranding : 

(See Federal Trade Ooramissicn.) 

Model Administrative Law Code 512 

M-onograpli on the Securities and Exchange Commission 240n 

Monoplies : 

(See Federal Trade Commission,) 

Monthly Eeview of The Immigration and INTaturalissatioii Service 243 

National Conference of Commissioners on Uniform State Laws 9 

National Housing Act 439 

National Industrial Eeeovery Act 469,470,471,546 

National Labor Eelations Act 461, 468, 469, 471, 47S, 480, 490 

National Labor Eelations Board...... 460, 468-491, 479, 480, 484, 485 

National Mediation Board ..441-442, 566 

National Railroad Adjustment Board 441 

Natural Gas Act 172, 174, 180-181, 182, 185, 192, 503, 504 

Naturalization 280-281 

(See also Immigration and Naturalization Service.) 

Naturalization Courts 281 

Naturalization Proceeding's - 297 

Naval Stores Act 350n 

Navy Department 498 

Negative Findings: 

(See Findings,) 

Norris Bill - 10 


Notice ; 

fSce Notice and Hearing.) 

Notice and Hearing: 

(See also Federal Administrative Procedure Act §§ 4, 5 ; Federal 
Register I Hearings and Decisions.) 
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Form of notice 174^180, 182, 325, 329, 332, 517, 518, 528 

In general 26, 31, 184, 194, 238, 329, 341-343, 354, 358, 402, 404, 

407, 424, 301-503, 524, 530-531. 

Not required 500 

Procedure in 31, 32, 53, 182, 289, 293, 295-296, 346, 356, 394, 405- 

406, 447-448, 533. 

Bequest for 32 

Bight to 31, 81, 121, 122, 157-158, 200, 215, 229-230, 239, 293-294, 

332, 354, 361, 393, 399, 404, 405, 407-408, 410, 500, 502. 

Voluntary granting of 94, 121, 155, 239, 328, 329, 423 

Objectors : 

(See Parties — Objectors.) 

Office of Federal Administrative Procedure 34 

Office of Price Administration 499 

Office of Temporary Controls 499 

Opinions : 

(See Decisions.) 


Oral Argument 239n, 263, 309 

Order: 

Adjudicatory 409 

As rule-makiug 324 

Defined ... 363 

In general 20, 2^, 69. 149, 151, 215, 230, o90, 397, 398, 400, 408, 

410, 413. 

Issuance of 323, 334 

Publication of 320,345 

Oral Hearings : 

(See Informal Hearings.) 

Oral Instructions 519,520 


(See also Mim.s.) 

Organization of Agencies: 

(See Federal Administrative Procedure Act § 3.) 

Organizational Statement: 

(See Federal Administrative Procedure Act § 3.) 

Packers and Stockyards Act 348, 352, 354, 362-363, 364, 366, 367- 

368, 373, 374, 504, 546. 


In general... 


...31, 239-241, 242, 462, 478, 500, 506, 509, 510, 528, 529, 


533, 539. 

Interested .329, 336, 346, 357, 367, 432 

Interested, state authorities 239 

Objectors 240 

Eight of 334, 357, 393, 402, 404, 428, 452, 454, 478, 505, 506 

Patent Act 253n 

Patent Office 253-277 

Patent Office Advisory Committee 260 

Patent Office Decisions 258 

Patent Office Gazette 256-257, 260, 268, 274 

Patents: 

(See United States Patent Office.) 

Penalties; 

YSee Disciplinary Action.) 
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Perislia'ble Agrieultiiral Commodities Act 348, 352, 364, 368-369 

Pei'mit : 

(See Licensing.) 

Personal Disqualification 333 

Petition for Eeeonsideration ; 

(See Eeeonsideration.) 

Pike and Fisher’s Service 31, 49 

Pleading : 

(See Administrative Agencies — Procedure.) 

Police Action 46-77 

Port, Administrative Law 5, 6 

Post Ofdee Department 196-212, 506 

Postal Savings System 197 

Postmaster General 550 

Powers of Agencies 333, 39S 

(See also Sanctions.) 

Practitioners : 

(See Counsel.) 

Practitioners’ Association 310, 312, 315 


Pre-Hearing Discussions: 

(See Informal Hearings.) 

Preliminary Conferences 183 

Preliminary Orders 337 

Preponderance of Evidence: 

(See Evidence.) 

President’s Committee on Administrative Management 9, 13, 549 

Presiding Inspector 295 

(See also Immigrant Inspector.) 

Presiding Officers 333 

Primary Examiners : 

(See Examiners.) 

Primary Inspection 289 

(See also Examiners.) 

Procedure : 


(See Administrative Agencies — Procedure; Eule-Making.) 

Procedural Due Process: 

(See Duo Process.) 

Procedural Eegulations : 

(See Administrative xigencies — ^Procedure.) 

Procedural Eules : 

(See Administrative Agencies — Procedure; Eules.) 

Procedural Safeguards: 

(See also Administrative xigencies — Separation of Functions; 

Federal Administrative Procedure Act §§ 5, 7; Notice and 
Hearing.) 

Establishment ot 183, 188, 247, 547 

Ignoring of iv 

Need for .. 84 

"Waiver of . . 190 

Procedural Statement : 

(See Federal Administrative Procedure Act § 3.) 
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Proceedings to Strike Applications - 2 

Production and Marketing Administration 

Promulgation of Rules : 

(Bee Rules.) 

Public. Contracts Acts; 

(See Walsh-Healy Public Contracts Act.) 

Public Hearing: 

(See Notice and Hearing.) 

Public Infonnation: 

(See Publication.) 

Public Interest, Convenience or Necessity: 

(See Certificate of Public Interest, Convenience or Necessity.) 

Public Use Proceedings 2 

Public Utilities Act 

Public Utility Holding Company Act 213, 237-247, 2 

Publication : 

(See also Federal Administrative Procedure Act § 3; Federal 
Register; Orders; Rules.) 

Decisions 2 

In general 281-282, 303, 318-319, 345, 346, 379-380, 394, ^ 


Opinions and Oideis 91-92, lb2-l(iS, 193, 3 

Rules of Pioccdure 10, 70, 01, 143-146, 393, 209, 2 

Questions of Law 

Quo Warranto 

Railway Labor Act 4 

Rate-Making . 177, 511, 6 

Rate Orders .. 

(See also Rule-Making.) 

Reconsideration 3 

Reconstruetion Finance Corporation 

Regional Attorney 472, 4 

(See also Examiner.s ; National Labor Relations Board.) 

Regional Director 

(See also Examiners; National Labor Relations Act.) 

Record 334, 342, 346, 357, 427, 428, 431, 506, 507, 524, 532, 5: 

(See also Formal Adjudication or Hearing; Federal Administra- 
tive Procedure Act § 7.) 

Registration Statement 225-2 

Regulation of Rates: 

(See Economie Regulation.) 

Regulations : 

(See also Rule; Rule-Making.) 

Internal Revenue 142, 148, 151, 1 

Patent Office 

Regulatory Action: 

(See Economie Regulation.) 

Regulatory Powers 3 

(See also Economic Regulation.) 


Rehearing ! 430, 431 

Reorganization Act of 1930... 172 

Reorganization Act of 1939 114 

Reorganization Act of 1945. 440 

ReorganizationPlanNo.il; 


/ See Fair Labor Standards Act.) 
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Eeorganisatioja Plan No. IV : 

fSee Copeland Act.) 

Eeparation Cases: 

(See Interstate Commerce Commission Eeparation Cases.) 

Report of Attorney General’s Committee on Administrative Procedure : 

(See Attorney General’s Committee on Administrative Procedure.) 

Report of Committee on Ministers’ Law Powers : 

(See Committee on Ministers’ Powers.) 

Report of the .Jiidieial Council of California on Administrative 

Agencies 0, 10 

Representation by Counsel : 

(See Counsel.) 

Review : 

(See Judicial Review.) 

Review Committee 372 

(See also Judicial Review — Department of Agriculture.) 

Review Division 473-474,483 

(See also Examiners; National Labor Relations Act.) 

Revocation of Licenses; 

(See Economic Regulation; Licensing.) 

Rule: 


(See also Federal Administrative Procedure Act § 2; Rule- 
Making.) 

Administration of 309 

As opposed to Orders 218 

Availability (See Publication of.) 

Classification 396 

Definition of 146-147, 151, 230n, 322-323, 484, 494, 510-512 

Effective date 346 

In general 146, 215, 245, 309, 334-335, 377, 396, 400-408, 422, 

509-511, 514, 525-526. 

Interpretative 152, 400 

Procedural 152, 334, 346, 352-353, 379, 400, 411, 443 

Publication of L.147, 509-510 

Rulings, and 379 

Substantive 152, 174, 179, 346, 401-408, 411, 516 

Rule of Prejudicial Error 338 

(See also Federal Administrative Procedure Act § 10.) 

Rule of Procedure: 

(See Administrative Agencies — Procedure.) 


Rule-Making : 

(See also Federal Administrative Procedure Act §§ 2, 4, 7.) 

As opposed to adjudication 526 

As opposed to licensing 181 

Bureau of Internal Revenue 151-156 

Civilian Aeronautics Authority 119-121, 137 

Department of Agriculture 346, 351, 353-354, 361, 363, 377, SS7-3S8 

Department of Labor 411,446-448 

Federal Food, Drug and Cosmetic Acr 400-401, 405 

Federal Communications Commission 93-95 

Federal Power Commission 173, 177 

Federal Trade Commission 42x-424, 428 

Immigration and Naturalization Service. 28G-287 


111 general 19, 23-24, 53, 133-^34, 174r-178, 18S, 209, 212, 219, 

245, 246, 247, 492-523, 525, 532, 
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Interstate Commerce Commission 306, 322-329, 333 

National Labor Eelations Board 480, 481 

Patent Office 259-261, 266 

Securities and Exchange Commission 215, 217, 220-221, 230-231, 233 

Eural Electrification Administration 347 

S. 7: 

(See MeCarraii'Snmners Bill; Eederal Administrative Procedure 
Act.) 

S. 300 490-491 

(See Ball Bill.) 

S. 674 oOln 

(See also Attorney General’s Committee on Administrative Pro- 
cedure.) 

S. 675 oOln 

S. 915 10 

(St e Logan, Logan Celler Bill.) 

S. 918 . . 501u 

S. 2030 11 

S. T.S . - 146 

Safeguards : 

(See Administrative Agencies — Procedure.) 

Sanctions 191, 224, 229, 334, 335, 370, 390-391, 398, 415, 418, 431, 

455, 474, 485, 531. 

Schivellenbach Act 351 

(See also Delegation of Poiver.) 

Second War Powers Act 350 

Secret Service 496 

Secretary of Agriculture 351, 354, 355, 356, 357, 360, 361, 362, 

364, 365, 367, 369, 370, 371, 372, 373, 374, 375, 378, 382, 388, 493, 
502, 504, 544, 550. 

Secretary of Commerce and Labor ; 

(See Secretary of Labor.) 

Secretary of Labor 280, 369, 438, 439, 440, 441, 442, 450-451, 453, 

455, 458, 464, 465, 550. 

Secretary of the Treasury 280, 409 

Securities Act 213, 223-237, 243, 246n, 249, 251 

Securities Exchange Act 213, 217n, 243, 249, 493 

Securities and Exchange Commission 136, 181, 212, 213-252, 515, 

529, 540, 550, 

Selective Training and Service Act.... 499, 547n~575n 

Senate Comparative Committee Print - 493n, 509 

Senate Document No. 8 16, 254n 

Senate Document No. 248 16, 18, 256n, 317, 456, 457, 459, 461, 462, 

463, 480, 665, 565n, 567, 568, 586n. 

Senate Eeport No. 752 219, 234, 246n, 494n, 532n 

Separation of Functions: 

Administrative Agencies — Separation of functions.) 


Separation of Powers 37, 54 

(See also Administrative Agencies — Separation of funetions.) 

Service 180 

Soil Conservation Service 347 

Standardization 53 

Standards 87^ HI 

State Department 498 

Stipulations, Stipulation Procedure ...183,434 

(See also Cease and Desist Orders.) 
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Stop Orders 229, 231-234, 243, 251 

(See also Economic Eegulation.) 

Subpoenas : 

(See also Eederal Adininistrative Procedure Act § 6.) 

In general 81, 174, 188, 189, 205, 332, 333, 367, 426, 445, 448, 

453-454, 462-463, 464, 50(5, 530. 


vSubpoena ad testificandum 426 

Subpoena duces teenm. 284-285, 426 

Substantial Evidence : 

(See Evidence.) 


Substantive Pules : 

(See Rules.) 

Sugar Act 

Surplus Property Act 

Suspension or Revocation: 

(See Disciplinary Action.) 

T. 0.; 

(See Trade Correspondence.) 


349, 354, 360-362, 374 
348n, 499 


Tas Court 159, 160 

Tennessee Valley Authority Act . 439 

The Guardian at the Gate—. 288 

Tobacco Inspection Act . 349, 350n, 364, 374n, 375n 

Tobacco Stocks and Standards Act 350n 

Trade Commission Act: 


(See Federal Trade Commis.siou Act.) 

Trade Correspondence 400, 401, 410, 411 

Trade-Mark Acts 267 

(See also Lanahan Act.) 

Trade-Marks : 

(See Enited States Patent Office.) 

Transportation Act 

Treasury Decisions 

Treasury Department , 

Treasury Regulations : 

(See Regulations.) 

Trial Examiners: 


99, 305 

19-20, 152 

142 


(See Examiners.) 


Trust Indenture Act,., 213, 250 

Eneertainty 50 


(See also Federal Administrative Procedure Act § 3.) 

Enfair Competition : 

(See Federal Trade Commission.) 

Enfair Labor Practices : 

(See National Labor Relations Act.) 

Uniformity : 

(See Administrative Agencies — Uniformity.) 

Enited States Cotton Standards Act : 

(See Cotton Standards Act.) 

Enited States Grain Standards Act: 

('See Grain Standards Act.) 

United States Employment Service 440, 441, 450 

United States Patent Office: 

(See Patent Office.) 
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United States Statutes: 


(See under specific headings.) 

Urgent Deficiencies Act 336 

Venue 366 

Veterans Emergency Housing Act 499u 

Wage and Hour Administration 003, 522, 523 

Wage and Hour Law: 


(See Fair Labor Standards Act.) 

Wagner Act : 

(See National Labor Relations Act.) 

Wagner-Peyser Act 438, 440, 447, 450 

Waiver of Requirements 211-212 

Walter-Logan Bill 11, 35, 37, 310, 394, 554, 556-557, 561, 57S-579 

Walsh-Healy Public Contracts Act 438. 439. 442. 445. 449. 451, 452, 

403, 454, 455, 456, 45S, 459, 461, 464, 49S. 


War Assets Administiation 499 

War Department . 498 

War Labor Board 482 

Warehouse Act 349, 374 

Webb-Pomerene Export Trade Act 415 

Weight of Evidence: 

(See Evidence.) 

Wheeler-Lea Act 417 

Witnesses 508 


(See also Evidence.) 

Wool Products Labeling Act 417, 423, 424, 433 

Wool Standards Act 350n 



